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OPINION 
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SOLICIATION OF PUBLIC COM- 
MENTS ON THE TEXT OF A PRO- 
POSED REVISION OF A RULE 
WHICH PERMITS AN INVESTMENT 
COMPANY TO PURCHASE SECURI- 
TIES FROM AN UNDERWRITING 
SYNDICATE IN WHICH CERTAIN 
AFFILIATED PERSONS OF THE IN- 
VESTMENT COMPANY PARTICI- 
PATE AS SYNDICATE MEMBERS 
[File No. S7-771 - Comment Period 
Expires 3/30/79] 


STANLEY FLIEDERBAUM AND 
SETRAG MOORADIAN 


Applications by registered securities 
association for declaratory orders that 
Commission will not institute proceed- 
ings based upon association with 
members firms of persons subject to 
statutory disqualifications, denied, in 
light of concealment of disqualifica- 
tions in applications field by such per- 
sons with regulatory authorities in 
connection with subsequent employ- 








SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6025/February 13, 1979 


In the Matter of 


THE THOMPSON, HINE AND FLORY PROFIT- 
SHARING RETIREMENT PLAN 
National City Bank Building 
Cleveland, Ohio 44114 


(18-30) 
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ORDER PURSUANT TO SECTION 3(a)(2) OF THE SE- 
CURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE THOMP- 
SON, HINE AND FLORY PROFIT-SHARING RETIRE- 
MENT PLAN 


Thompson, Hine & Flory, a law firm organized as a 
partnership under Ohio law, filed an application on 
January 11, 1979, for an exemption from the 
registration requirements of the Securities Act of 1933 
(“Act”) for participations or interests issued in 
connection with the Thompson, Hine and Flory Profit- 
Sharing Retirement Plan (“Plan”). 


On January 19, 1979, a notice was issued (Securities 
Act Release No. 6017) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provision of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15348A/February 14, 1979 


FILING AND DISCLOSURE REQUIREMENTS RE- 
LATING TO BENEFICIAL OWNERSHIP 


AGENCY: Securities and Exchange Commission. 
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ACTION: Final rule correction. 


SUMMARY: This document corrects a final rule 
relating to the disclosure of beneficial ownership of 
certain equity securities which was published at page 
55751 in the Federal Register for Wednesday, 
November 29, 1978. Rule 13d-1(c) (§240.13d-1(c)), 
appearing in the second column on page 55755 of 
FR Doc. 78-33392, contains a reference to “Section 
13(g)(6)(A) or (B)” which is corrected to read “Section 
13(d)(6)(A) or (B).” 


FOR FURTHER INFORMATION CONTACT: John 
Granda, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202)755-1750. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15557/February 9, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY MIDWEST CLEARING CORPORATION 


(File No. SR-MCC-79-1) 


Midwest Clearing Corporation submitted on February 
5, 1979, a proposed rule change amending its fee 
schedule. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such pro- 
posed rule change, the Commission may summarily 
abrogate the rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
12, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North Cap- 





itol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-MCC-79-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15558/February 9, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-79-2) 


The Options Clearing Corporation (“OCC”) submitted 
on February 5, 1979, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934, which would alter the computation of the 
clearing fund contribution required of a Clearing 
Member. Currently, each Clearing Member is required 
to make a $10,000.00 ‘base contribution” plus a 
“variable contribution” based on the value of positions 
maintained with CCC. OCC proposes to require a 
contribution equal to the greater of $10,000.00 or the 
“variable contribution.” OCC feels that to require the 
“variable contribution” plus $10,000.00, regardless of 
the size of the Clearing Member’s positions, places an 
unnecessary burden on its members. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
12, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should be 
made to File No. SR-OCC-79-2. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15559/February 9, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


(File No. SR-NASD-79-1) 


National Association of Securities Dealers, Inc., sub- 
mitted on January 22, 1979, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934, which would require registered NASDAQ 
market makers to clear and settle their transactions 
through the facilities of registered clearing agencies if 
clearing facilities are available in the area where 
market makers are located. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
12, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-79-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above-men- 
tioned self-regulatory organization. 
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For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15560/February 9, 1979 


NOTICE OF PROPOSED RULE CHANGE BY NEW 
YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-79-7 


The New York Stock Exchange, Inc. (‘“NYSE’’) 
submitted on February 7, 1979, a proposed rule 
change under Rule 19b-4 which would amend Article 
Vil of the NYSE Constitution to provide for election of 
persons to the NYSE’s Nominating Committee for a 
two-year term of service with staggered terms.' This 
Committee attempts to select qualified individuals 
who are eligible for election by the membership to the 
particular office or position for which any such person 
is nominated. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
12, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NYSE-79-7. 





1 The NYSE membership is scheduled to vote on the 
proposed constitutional amendments on February 16, 
1979. The NYSE has consented to an extension of the 
time periods specified in Section 19(b)(2) of the 
Securities Exchange Act of 1934 until 35 days after the 
exchange has filed an appropriate amendment to this 
filing indicating the completion of all action which is 
required to be taken under the NYSE Constitution to 
effect this proposed rule change. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15561/February 9, 1979 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INCOR- 
PORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-78-33) 
ORDER APPROVING PROPOSED RULE CHANGE 


On December 14, 1978, the Chicago Board Options 
Exchange, Incorporated (the “CBOE”) filed with the 
Commission, pursuant to Section 19(b)(1) of the Se- 
curities Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) 
(the “Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change to amend three rules of the 
CBOE. First, Rule 3.15(c) would be amended to 
expand the scope of claims by members that can be 
satisfied out of the proceeds of the sale of a CBOE 
membership. Second, Rule 16.3 would be amended to 
provide that the time during which a suspended 
member may seek reinstatement by vote of the 
Membership Committee is six months in the case of a 
suspension due to operating difficulty, and thirty days 
in the case of a suspension due to operating 
difficulty, and thirty days in the case of a suspension 
due to financial difficulty. Finally, certain minor 
technical amendments would be made to Rule 16.4 to 
conform it to the proposed changes in Rule 16.3. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 





given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-15432, 
December 22, 1978) and by publication in the Federal 
Register (43 F.R. 1809, January 8, 1979). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were con- 
sidered and (with the exception of those statements 
or communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552) were made available to the public at the 
Commission’s Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6, and the rules and 
regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15562/February 9, 1979 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-26) 
ORDER APPROVING PROPOSED RULE CHANGE 


On November 24, 1978, the American Stock Exchange, 
Inc. (“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would amend Section 152 of the Amex Guide. 
Currently, companies with stock listed on the Amex 
are not required to pay the continuing annual listing 
fee during the initial calendar year of listing. This 
proposal would authorize the Amex to charge listed 
companies the continuing annual fee on a pro-rata 
basis during the initial calendar year of listing. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secur- 
ities Exchange Act Release No. 34-15383, December 
5, 1978) and by publication in the Federal Register (43 
F.R. 1807, January 8, 1979). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written 
communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552) were made available to the public at the 
Commission’s Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6, and the rules and regula- 
tions thereunder. Specifically, the proposed rule 
change provides for an equitable allocation of 
reasonable fees among issuers using the facilities of 
the Amex. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15563/February 9, 1979 


Orders have been issued granting the applications to 
strike the common stocks of CYPRESS ABBEY 
COMPANY ($2.00 par value) and SHULMAN TRANS- 
PORT ENTERPRISES, INC. ($1.00 par value) from 
listing and registration on the Pacific Stock Exchange, 
Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15564/February 12, 1979 


An order has been issued granting the application to 
strike the common stock of WOODS CORPORATION 
($1 par value) from listing and registration on the New 
York Stock Exchange, Inc. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15565/February 12, 1979 


Administrative Proceeding File No. 3-5654 
In the Matter of 

FINANCIAL ESTATE PLANNING 

PHILIP F. ROY 

HELEN A. ROY 

(8-10857) 


ORDER INSTITUTING PROCEEDING, FINDINGS AND 
ORDER IMPOSING REMEDIAL SANCTIONS 


In anticipation of this proceeding, FINANCIAL 
ESTATE PLANNING (“Registrant”), a broker-dealer 
registered with the Commission pursuant to Section 
15(b) of the Securities Exchange Act of 1934 
(“Exchange Act”), Philip F. Roy and Helen A. Roy 
solely for the purpose of this proceeding, have 
submitted an Offer of Settlement which the 
Commission has determined to accept. Without 
admitting or denying the findings herein, Registrant, 
Philip F. Roy and Helen A. Roy consent to the find- 
ings and sanction set forth below. 


Accordingly, IT IS ORDERED that a _ proceeding 
pursuant to Section 15(b) and 19(h) of the Exchange 
Act be, and hereby is, instituted. 


On the basis of the Order for Proceeding and the Offer 
of Settlement, it is found that Registrant, Philip F. 
Roy and Helen A. Roy wilfully violated Section 17(a) 
of the Securities Act of 1933 and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder; and that 
Registrant wilfully violated and Philip F. Roy and 
Helen A. Roy wilfully aided and abetted violations of 
Section 15(c) of the Exchange Act and Rules 15c1-5 
and 15c1-6 promulgated thereunder. The violations 
occurred from May, 1973 until February, 1975, in 
connection with respondents participation in the offer 
and sale of (a) fractional undivided non-producing in- 
terests in nine oil and gas wells promoted by Eureks 
Natural Gas and Petroleum Corporation, a corporation 
for which Philip F. Roy initially served as 
vice-president and later, president and chief executive 
officer and for which both Philip F. Roy and Helen A. 
Roy served as directors; and (b) common stock and 
bonds of A & E Gas Transmission Company, a 
corporation for which Philip F. Roy served as 
president. 


In view of the foregoing, it is appropriate and in the 
public interest to accept the Offer of Settlement and 
impose sanctions contained therein: 
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Accordingly, IT |S ORDERED, that the registration as 
a broker and dealer of Financial Estate Planning be 
and hereby is suspended for a period of 60 days 
provided, however, that during the first 30 days of its 
suspension, Financial Estate Planning may accept 
and process unsolicited securities transactions from 
its existing pension fund clients, and execute for 
existing clients any closing option transactions 
opened prior to the beginning of its period of 
suspension, and provided further, during the final 30 
days of its suspension, Financial Estate Planning may 
execute unsolicited securities transactions for its 
existing clients. 


IT IS FURTHER ORDERD that Financial Estate 
Planning be, and hereby is, barred from conducting or 
participating in any underwriting of securities, except 
shares issued by registered investment companies; 
and 


IT IS FURTHER ORDERED that Philip F. Roy be, and 
hereby is, suspended from association with any 
broker or dealer for a period of 60 days and that Philip 
F. Roy be, and hereby is barred from conducting or 
participating in any underwriting of securities, except 
shares issued by registered investment companies 
and 


IT IS FURTHER ORDERED that Helen A. Roy be and 
hereby is censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15566/February 13, 1979 


In the Matter of 


THE CINCINNATI STOCK EXCHANGE 
205 Dixie Terminal Building 
Cincinnati, Ohio 45202 


(SR-CSE-79-1) 
NOTICE OF FILING OF PROPOSED RULE CHANGE 


AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”), notice is hereby given that on February 13, 





1979, the Cincinnati Stock Exchange (“CSE”) filed 
with the Commission copies of a proposed rule 
change which would limit the liability of the CSE and 
of any person providing electronic trading services for 
the CSE’s Multiple Dealer Trading System (“MDTS”) 
on the CSE’s behalf in the event that any persons 
having electronic means of direct access to the MDTS 
should incur losses as a result of their use of MDTS 
services.’ The CSE states that this rule, which is 
similar to provisions in effect at other exchanges is 
necessaryt at this time because a third party is about 
to undertake to provide certain essential electronic 
services for the MDTS, and it would not be possible 
for the undertaking to occur unless the potential 
liability of the CSE and those providing services on its 
behalf can be limited in the manner proposed. 


Interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of this publication. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-CSE-79-1. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule change between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 


Section 6(b)(5) of the Act provides that rules of an ex- 
change be designed, among other things, “to remove 
impediments to and perfect the mechanism of a free 
and open market and a national market system... .” 
The CSE states that “exchanges would be unable to 
experiment with innovative systems and procedures 
for the execution, clearance and settlement of 





1 Rule 9D3(i) limits the CSE’s liability only with re- 
spect to those persons having electronic means of 
direct access to the MDTS (generally, those persons 
who are “Users” of the MDTS system as defined in the 
CSE rules and persons associated therewith) and 
should not be construed to expand this limitation to 
any other parties. 


2 See, e.g., Chicago Board Options Exchange, Inc., 
Rule 6, 7; New York Stock Exchange, Inc., 
Constitution, Article IX, Section 9; and Philadelphia 
Stock Exchange, Inc., By-Laws, Section 12-11. 


exchange transactions unless they and those pro- 
viding electronic trading services on their behalf are 
protected against losses which might be incurred by 
users of exchange facilities as a result of their use of 
such systems and services.” Further, the CSE notes 
that, “by facilitating the [CSE’s] experimental trading 
system’s continued operation [Rule 9D3(i)] should 
foster fair competition among brokers, among dealers 
and among exchange markets, as contemplated by 
Section 11A(a)(1)(C)(ii) of the Act.” 


The Commission believes that facilities such as the 
MDTS will be useful in the development of a national 
market system? and, in circumstances such as set 
forth by the CSE, that it is consistent with the 
purposes of the Act for a self-regulatory organization 
to limit its liability with respect to the use of such 
facilities. The Commission notes that the adoption of 
CSE Rule 9D3(i) and the existence of similar rules on 
other exchanges leave unaffected existing law 
concerning the potential liability of the CSE for willful 
misconduct in the operation of the exchange facilities 
and do not diminish in any way the responsibilities of 
the exchanges to regulate the operation and use of 
such facilities in compliance with the Act, rules 
thereunder or applicable rules of the respective 
exchanges. 


Accordingly, the Commission finds that the proposed 
rule change is consistent with the requirements of the 
Act and the rules and regulations thereunder applica- 
ble to registered national securities exchanges, and in 
particular, the requirements of Section 6 and the rules 
and regulations thereunder. 


The Commission finds good cause for approving the 


proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof, in 
that a third party is about to undertake to provide 
essential electronic services for the MDTS and it has 
been represented to the Commission that it would not 
be possible for this undertaking to occur unless the 
liability of the CSE and those providing services in its 
behalf can be limited in the manner proposed. 
Further, it appears necessary that this rule proposal 
be approved without previous opportunity for 
comment in order to assure the continuous operation 
of CSE’s MDTS since, without provision of these 
electronic services by a third party, the CSE would not 
otherwise be able to obtain those services after the 
pending merger of Weeden and Co. (which currently 
provides such services) with Mosely, Haligarten and 
Estabrook, Inc. In addition, as noted above, the 





3 See Securities Exchange Act Release No. 15413 
(December 15, 1978). 
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adoption of rules which limit an exchange’s liability in 
a manner similar to that proposed here by the CSE 
does not present the Commission with any issues 
which have not been reviewed in the recent past. In 
this regard, it is noted that the Commission in July, 
1978 approved a similar rule proposal of the Chicago 
Board Options Exchange, Inc. which was designed to 
facilitate implementation of its Order Support 
System.4 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15567/February 14, 1979 


Administrative Proceeding File No. 3-5655 
In the Matter of 

SPARTEK INC. 

and 


JOHN A. CABLE 
1375 Raff Road, S.W. 
Canton, Ohio 


ORDER INSTITUTING PROCEEDINGS PURSUANT TO 
SECTION 15(c)(4) OF THE SECURITIES EXCHANGE 
ACT OF 1934 FINDINGS AND ORDER OF THE 
COMMISSION AND REPORT OF INVESTIGATION 
PURSUANT TO SECTION 21(a) OF THE SECURITIES 
EXCHANGE ACT OF 1934 


The Commission deems it appropriate, in the public 
interest, following an investigation by its Division of 
Enforcement, that pursuant to Section 15(c)(4) of the 





4 See Securities Exchange Act Release No. 14982 
(July 20, 1978). 
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Securities Exchange Act of 19341 (the “Exchange 
Act”), proceedings be instituted (sometimes referred 
to herein as “these proceedings”) against Spartek Inc. 
(“Spartek”) to determine whether Spartek failed to 
comply in any material respect with the provisions of 
Section 13 of the Exchange Act and the Rules and 
Regulations promulgated thereunder. This matter 
arises out of a proposed sale of assets by Spartek and 
related transactions, as set forth below. The 
Commission also deems it appropriate to include 
within this document a Report of Investigation 
pursuant to Section 21(a) of the Exchange Act, with 
respect to certain aspects of the proposed sale of 
assets transaction and certain representations made 
by John A Cable to officials of the American Stock 
Exchange (“AMEX”).2 


Spartek, simultaneously with the institution of these 
proceedings, has submitted an Offer of Settlement for 
the purpose of disposing of the issues raised in these 
proceedings. Under the terms of its Offer of 
Settlement, Spartek, solely for the purpose of these 
proceedings, makes certain undertakings, and without 
admitting or denying any of the matters set forth 
herein, consents to the Findings contained herein, 
and the issuance of this Order of the Commission and 





1Section 15(c)(4) of the Exchange Act provides in part 
that if the Commission finds, after notice and oppor- 
tunity for hearing, that any person subject to the pro- 
visions of Section 12, 13 or subsection (d) of Section 
15 of the Exchange Act or any rule or regulation there- 
under has failed to comply with any such provision, 
rule or regulation in any material respect, the 
Commission may publish its findings and issue an 
order requiring such person to comply with such pro- 
vision or such rule or regulation thereunder upon such 
terms and conditions and within such time as the 
Commission may specify in such order. 


2Section 21 (a) of the Exchange Act provides in perti- 
nent part that: “The Commission may, in its dis- 
cretion, make such investigation as it deems neces- 
sary to determine whether any person has violated, is 
violating, or is about to violate any provision of this 
title, the rule or regulations thereunder, . . . and may 
require or permit any person to file with it a statement 
in writing, under oath or otherwise as the Commission 
shall determine, as to all the facts and circumstances 
concerning the matter to be investigated. The 
Commission is authorized, in its discretion, to 
publish information concerning any such violations, 
and to investigate any facts, conditions, practices, or 
matters which it may deem necessary or proper to aid 
in the enforcement of such provisions, in the pre- 
scribing of rules and regulations under this title. . . .” 





Report of Investigation. In its Offer of Settlement to 
dispose of these proceedings, Spartek has made 
certain undertakings which are accepted by the 
Commission as detailed herein. 


The Commission has determined that it is appropriate 
and in the public interest to accept the Offer of Settle- 
ment of Spartek and the undertakings contained in 
Spartek’s Offer of Settlement and the Consent of John 
Cable to the issuance of the Report of Investigation 
and accordingly issues this Order and Report of 
Investigation. 


INTRODUCTION 


Spartek, with headquarters in Canton, Ohio, is 
engaged in the manufacture and sale of engineered 
building and industrial products, primarily glazed and 
unglazed ceramic floor and wall tile products, and 
industrial products of aluminum oxide ceramic, 
polymer plastics and powdered metal products. 
Spartek is the second largest domestic manufacturer 
of ceramic tile. Spartek manufactures approximately 
15% of all domestic production of ceramic tile and 
approximately 8% of total U.S. consumption. Spartek 
is the only U.S. producer to have developed a 
substantially improved method of making glazed wall 
tile (“fast fire”), parts of which are covered by patents, 
which presently accounts for approximately 25% of 
Spartek’s sales volume. The fast fire process involves 
a processing time of only one hour and 20 minutes 
compared to traditional methods requiring up to two 
days and longer. Spartek’s common stock is 
registered with the Commission pursuant to Section 
12(b) of the Exchange Act and is listed for trading on 
the AMEX. Throughout all times herein relevant, 
Spartek has filed annual and other periodic reports 
with the Commission pursuant to Section 13(a) of the 
Exchange Act and the Rules and Regulations 
promulgated thereunder. 


John A. Cable of Canton, Ohio, is the Chairman of the 
Board of Directors of Spartek. John A. and Stephen J. 
Cable his brother, who also serves as Group Vice 
President and a director of Spartek, together own 
300,386 shares or approximately 39.6% of Spartek’s 
outstanding common stock. All of the officers and 
directors of Spartek, as a group own approximately 
45.5% of its common stock. 


BACKGROUND 
Spartek has, from time to time, received inquiries 


concerning acquisition or merger possibilities. It was 
generally unresponsive to these, but in more recent 


periods it has given consideration to some of them, 
without arriving at any understanding or agreements. 
In the spring of 1977, however, it received a proposal 
for the sale of Spartek’s assets and certain related 
transactions from Oppenheimer & Co. (“Oppen- 
heimer”).3 


The negotiations between Oppenheimer and Spartek 
began in mid-May 1977. The negotiations were 
conducted by John and Stephen Cable on behalf of 
Spartek, and by Ira Hechler (“Hechler”), Oppen- 
heimer’s Director of Acquisitions, and certain others, 
on behalf of the proposed purchasers. In the fall of 
1977, Oppenheimer was joined as a potential 
purchaser in the proposed transaction by certain other 
investors and the combined purchasing group negoti- 
ated a price which would be equal to $17.50 per share 
for each share of common stock of Spartek 
outstanding. On December 6, 1977, Spartek 
announced an agreement in principle to sell its as- 
sets.4 Thereafter, negotiations took place concerning, 
among other things, the agreement of sale, the 
management agreement and post-acquisition capital 
investments to be made by the purchasers. 


THE PROPOSED TRANSACTION 


On July 1, 1978, a definitive agreement of sale was 
executed, pursuant to which Spartek agreed, subject 
to the approval of a majority vote of its shareholders,© 
to sell substantially all of its assets, subject to its 





3Oppenheimer is a partnership with interests in the 
securities business and in retail and industrial 
companies. A subsidiary of Oppenheimer, Oppen- 
heimer & Co., Inc., is registered with the Commission 
as a broker-dealer. 


4The agreement in principle was initially disclosed in 
two press releases dated December 6 and 12, 1977 and 
a letter to shareholders, dated December 7, 1977. 
Further disclosures were contained in a Quarterly 
Report on Form 10-Q filed with the Commission for 
the fiscal quarter ended January 31, 1978. 


SOppenheimer subsequently withdrew from the pur- 
chasing group in October 1978 after the Commission’s 
investigation had commenced. 


60n July 1, 1978 Spartek issued a press release and a 
letter to its shareholders concerning the definitive sale 
agreement executed on that date. On July 7, 1978 
Spartek filed a preliminary proxy statement with the 
Commission in connection with a special meeting of 
shareholders pursuant to Rule 14a-6(a) and (e). 
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liabilities, to Sparco Operating, Inc. (“Sparco”), a 
Delaware corporation organized on June 30, 1978, for 
the sole purpose of acquiring the assets of Spartek. 
Sparco is wholly-owned by a Delaware holding 
company whose stock was to be held by a Hong Kong 
corporation which was to be beneficially owned by 
Oppenheimer and certain others. Spartek was to 
receive (1) an amount equal to the number of shares 
of Spartek’s common stock outstanding at the closing 
date multiplied by $17.50, less the estimated federal 
tax refunds of approximately $2,000,000 resulting 
from the tax loss created by Spartek’s assets being 
sold for less than their tax cost basis; (2) a loan from 
Sparco in an amount equal to the estimated federal 
tax refund resulting from the asset sale, with all but 
$5,000 of the loan being repayable only to the extent 
that Spartek obtains the estimated tax refunds; and 
(3) the assumption by Sparco of substantially all of 
Spartek’s liabilities. At October 31, 1977, the per share 
book value of Spartek’s common stock was 
approximately $21.00. 


Under the proposed transaction and after the sale of 
assets, Sparco will operate all of the business activi- 
ties, assume the name of Spartek and retain its 
employees. Seven senior members of Spartek’s 
management, including the Cable brothers, will 
continue to manage the business under a 15-year 
management agreement with Sparco. The manage- 
ment agreement provides that the seven members of 
management will receive their compensation currently 
provided by Spartek with certain increases, and parti- 
cipations in an incentive profit fund, to the extent that 
future earnings exceed specified base earnings, for so 
long as they remain employed by Sparco. 


Upon consummation of the sale of assets, it was 
contemplated that Spartek would give its shareholders 
the option of selling their shares to the company at 
$17.50 per share or continuing as shareholders in the 
company which would become a closed-end, 
diversified investment company specializing in 
tax-free securities.8 The investment company would 
seek to qualify as a “regulated investment company” 
for federal income tax purposes, thus enabling it to 





7The execution of the management agreement by the 
senior members of Spartek’s management is a 
condition to Sparco’s obligation to purchase Spartek’s 
assets under the agreement of sale and to Sparco 
receiving loan proceeds under its financing commit- 
ment. 


8John and Stephen Cable intended to retain their 
shares in the investment company and to vote their 
common stock of Spartek in favor of the proposed 
transactions. 
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avoid income tax at the corporate level, while passing 
through tax free income to its shareholders. 


SPARTEK’S FAILURE TO FILE A CURRENT REPORT 
ON FORM 8-K 


At no time did Spartek file a Current Report on Form 
8-K with respect to the proposed transaction. 


SPARTEK’S FAILURE TO DISCLOSE MATERIAL IN- 
FORMATION 


On or about July 7, 1978, Spartek filed a preliminary 
proxy statement with the Commission pursuant to 
Rule 14a-6(a) and (e) in connection with a proposed 
special meeting of shareholders, one of the purposes 
of which was to vote on the proposed sale of assets 
transaction. However, no definitive proxy statement 
has been mailed to shareholders and the special 
meeting of shareholders has been postponed in view 
of an investigation by the Commission with respect to 
the proposed transaction. 


While the preliminary proxy statement is not the 
subject of the Section 15(c)(4) proceedings, it is the 
primary disclosure document proposed to be utilized 
in the sale of assets transaction. The Commission has 
conducted an investigation pursuant to Section 21(a) 
of the Exchange Act and hereby issues a Report of 
Investigation concerning matters with respect to the 
proposed transaction, including material deficiencies 
in the preliminary proxy statement, uncovered in the 
investigation. 


As set forth below, in its preliminary proxy statement 
Spartek failed to disclose certain material facts re- 
lating to the proposed transaction including the 
reasons for the transaction, the full facts and circum- 
stances with respect to certain significant assets in- 
cluding their value, and certain other material factors. 





%Section 21 (a) of the Exchange Act authorizes the 
Commission to “make such investigations as it deems 
necessary to determine whether any person has vio- 
lated, is violating or is about to vioiate any provision 
of the Exchange Act or the rules and regulations 
thereunder and authorizes the Commission” in its dis- 
cretion to publish information concerning any such 
violations”. 


See also, Rule 14a-6(e) promulgated pursuant to 
Section 14(a) of the Exchange Act which provides in 
part that “the Commission may make such inquiries 
or investigations in regard to the [preliminary proxy] 
material as may be necessary for an adequate reView 
by the Commission.” 





REASONS FOR THE TRANSACTION 


The July 1978 preliminary proxy statement described 
as the “reasons” for the proposed transaction that 
“the Buyer’s offer to pay cash for the Corporation’s 
assets enables the Corporation to purchase from each 
shareholder who elects to sell his shares all or any 
portion of his common stock for a cash price of 
$17.50 per share, which per share amount is 
substantially higher than the prices of the common 
stock on the American Stock Exchange during the 
period immediately prior to the public announcement 
of the proposed sale transaction. In addition, each 
shareholder may tender none (or only a portion of his 
common stock) to the Corporation and remain a 
stockholder of the Corporation which will then be an 
investment company.”'Y There werenoother reasons 
for the proposed transaction disclosed in the 
preliminary proxy statement by Spartek. 


The financial resources of the Cables consisted pre- 
dominantly of Spartek common stock, of which they 
held approximately 40%. This stock had very low tax 
basis. Moreover, the Cables wished to continue to 
manage along with the other members of Spartek 
management, the day to day operations of the 
successor to Spartek, which had been founded by 
members of the Cable family. The Cables conducted 
the negotiations on behalf of Spartek with the 
purchasers for over one year. A result of these 
negotiation was a form of transaction acceptable to 
the Cables as discussed herein. 


While the preliminary proxy statement disclosed the 
$17.50 per share price to be offered to shareholders 
of Spartek, it failed to disclose certain principal 
reasons for the proposed transaction and its 
structure. Such reasons from the perspective of the 
Cables included: (1) the opportunity to earn tax-free 
income from Spartek operating as a regulated 
investment company, in excess of the potential after- 
tax income from their equity interest in the Corpora- 
tion operating its current business;’1 (2) the 





10Reference was made to other sections of the 
preliminary proxy statement. 


11This reason relates to the expectation that if the 
proceeds that, e.g., John Cable received from the pro- 
posed transaction, were invested in tax free invest- 
ments yielding approximately 4% interest in the 
contemplated investment company, he would receive 
$137,417.00 annual tax free income. Stephen Cable 
noted in a contemporaneous memorandum dated 
October 22, 1977 that “to get $137,000 in net after tax 
cash income a person would have to have taxable 
income of $350,000 to $400,000.” 


assurance that the Cables and the other members of 
Spartek’s management will be able to retain managing 
control of the day to day operations of the successor 
to Spartek; (3) the transfer on a tax-free basis, of their 
equity investment in Spartek into a more diversified 
and liquid investment in Spartek operating as a 
regulated investment company; and (4) the Cables’ 
personal estate liquidity. In an October 22, 1977 mem- 
orandum from Stephen Cable addressed to John Cable, 
Stephen Cable discussed as further “reasons” for the 
transaction, the desirability of the proposal even 
though the price, according to Stephen Cable was 5% 
or 6% less than what he thought Spartek was really 
worth. Cable further indicated in the memorandum 
that “betting the last 5% to 6% of what we think is 
the value of this company is far outweighed by the 
value of [the factors indicated above].” The October 
22, 1977 memorandum further noted that “it is a real 
opportunity for all the big and small shareholders to 
make a very substantial profit on their investment.” 


REPRESENTATIONS OF ASSET VALUE 


In the course of the negotiations for the sale of as- 
sets, members of Spartek’s management made repre- 
sentations to the private investors as well as to certain 
banks from which financing was sought by Sparco 
that Spartek’s properties contained substantial re- 
serves of natural gas.'* These representations were 
not disclosed in the preliminary proxy statement. 


Thus, certain potential lenders who were approached 
to lend funds to Sparco expressed great interest in 
certain natural gas deposits underlying Spartek’s ap- 
proximate 1,000 acre-tract of land in East Sparta, 
Ohio.13 In early 1978, an American bank entered into 





121 addition, during the course of negotiations with 
prospective lenders, representations were made with 
respect to the value of certain undeveloped land 
owned by Spartek suggesting that such land may be 
worth substantially in excess of its carrying value on 
Spartek’s balance sheet. In fact, it now appears that 
although the undeveloped land of Spartek has 
additional value, it may be significantly lower than 
had been initially suggested to the lending insti- 
tutions. 


13The existence of the natural gas reserves is not only 
a valuable resource but may be essential to the opera- 
tions of Spartek in view of Spartek’s need for gas in 
its principal activity (tile manufacturing), which 
utilizes natural gas fired kilns to produce ceramic 
tiles. The availability of natural gas is material by 
reason of Spartek’s heavy dependence on natural gas 
for its manufacturing operations. Spartek runs kilns 
24 hours a day, 7 days a week, and its energy needs 
are substantial. 
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serious negotiations for the purpose of providing $12 
million in long-term financing to enable Sparco to 
purchase the assets of Spartek. On May 8, 1978, at 
the American bank’s request, Spartek obtained and 
provided to both a British and an American bank, an 
independent geologist’s report concerning the 
“evaluation of quantity of recoverable gas reserves” 
underlying approximately 1,000 acres it owns in East 
Sparta, Ohio. The geologist’s report estimated that 
the current gross value of the natural gas reserves, 
reportedly 4.648 billion cubic feet, was in excess of $8 
million based upon a market price of $1.75 per 
thousand cubic feet.14 


Stephen Cable presented the American banking 
institution with information indicating that production 
of the natural gas was economically feasible. The 
American banking institution’s files reflect the 
following analysis of that report: 


“To put this in the perspective of Spartek’s 
energy needs, Steve Cable has offered the 
following information. Spartek is using gas 
at the rate of .54 billion cubic feet per year. 
Keeping consumption rates constant, this 
means that Spartek owns reserves equiva- 
lent to eight years of their need.” 


Indicative of the importance that the bank attached to 
the availability of reserves for Spartek’s energy needs 
in East Sparta is that it made confirmation of the 
amount of the natural gas reserves an express condi- 
tion to any extension of credit to Sparco. On June 22, 
1978, Sparco received a commitment letter from the 
British bank for a total loan of $13 million of which $5 





Continued from preceding page 


In June of 1978, a loan officer of a British bank 
contemplating a loan to Sparco noted in an internal 
bank memorandum after extended discussions with 
John Cable that: 


“the area is rich in natural gas (supported 
by the number of well heads in evidence), 
and with the rising energy problems of the 
U.S. any confirmed deposits must become 
increasingly valuable. In my view that asset 
underpins the entire deal.” 


14The market value of these natural gas reserves may 
significantly increase in the relatively near future as a 
result of the recently enacted National Gas Policy Act 
of 1978, Pub. L. 96-621, 92 Stat. 3350 (November 9, 
1978). 


15in fact, Spartek’s current consumption of natural 
gas approximates .75 to .80 billion cubic feet per year. 
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million would be a revolving loan. The British bank’s 
decision to make that commitment was in part on the 
basis of data regarding the natural gas reserves 
furnished by Spartek management. 


Spartek was also aware that the loan was contingent 
on the outcome of a supplemental survey of the gas 
reserves. In a letter dated August 1, 1978, which is 
included in the British bank’s loan file on Sparco, a 
firm of consulting petroleum engineers confirmed the 
figures in the earlier gas reserve study. 


IDENTITY, FINANCING ARRANGEMENTS AND 
INTERESTS OF PURCHASERS 


The July 1978 preliminary proxy statement fails to dis- 
close the identity of the persons who, through various 
entities, were to purchase Spartek’s assets. The 
preliminary proxy statement identifies the purchaser 
as Sparco and describes Sparco as follows: 


“The buyer is a wholly-owned subsidiary of 
Sparco Holding, Inc., a Delaware corpora- 
tion, which is a wholly-owned subsidiary of 
another corporation the capital stock of 
which is owned by a person not affiliated 
with [Spartek] or any of its directors and 
officers, and by Oppenheimer & Co., Inc. 
[sic] and an associate of such firm. None 
of the beneficial (or record) holders of 
capital stock of [Sparco] is an affiliate of 
'Spartek], or owns beneficially or of record 
any Common Stock as of August 4, 1978.” 
1978.” 


The proposed transaction was structured so that Mrs. 
Phyllis Quasha, an Australian citizen residing in the 
Philippines, would own 51% of the second-level 
holding company and Oppenheimer and associates 
would own the following amounts: 


30.6% — Oppenheimer 
13.4% — Hechler 


5% — John Terwilliger (“Terwilliger”), a 


registered representative associated 
Oppenheimer. 


Under the terms of the transaction, Oppenheimer’ 
and its associates and other investors were to invest 





160n June 26, 1978, Oppenheimer requested that a 
finder’s fee be paid by Spartek which Spartek refused. 
Thereafter, on June 30, 1978, unknown to Spartek, an 
Oppenheimer partner signed an agreement with an 





in cash $50,000 and $52,000, respectively, in Sparco 
Holding, Inc. which was to hold all of the stock of 
Sparco. The remainder of the purchase price of 
approximately $13 million for the assets of Spartek 
was to be borrowed by Sparco from a bank, secured 
by all of the assets of Spartek and a personal guaranty 
by one of the investors. In addition, Sparco Holding, 
Inc. was to obtain a bank loan for approximately $2.5 
million for the purpose of advancing funds to Sparco 
as a bridge loan in anticipation of the tax refund and 
to finance the expenses in connection with the 
purchase of Spartek’s assets. 


JOHN CABLE’S FALSE STATEMENTS TO THE 
AMEX17 


The negotiations between Oppenheimer, and the 
Cable brothers, on behalf of Spartek, first began in 
May 1977 and were resumed in late October 1977 after 
a lapse during August and September. On October 21, 
1977, discussions were held between the Cable 
brothers and Hechler for the purpose of reaching an 
agreement on the purchase price. In early November, 
the price of Spartek common stock increased on the 
AMEX on unusually heavy volume in the absence of 
any news from Spartek or other publicly known 
developments which would explain such trading.1 


On Monday, November 14, 1977, 2,600 shares of 
Spartek common stock were traded and the stock 
closed at $13 1/2, an increase of 1 3/8 over the 
closing price on Friday, November 11, 1977. On 
November 14, 1977, John Cable was contacted by the 
AMEX listing representative for Spartek. Advised of 
the price and volume increases, John Cable told the 
listing representative that there were no “unan- 
nounced corporate developments” which would 
explain such activity. On November 16, 1977, after 





agent for the investors, for the payment of $100,000 as 
an “investment banker's fee” to Oppenheimer from 
Sparco Holding, Inc. No disclosure was made to these 
facts in the preliminary proxy statement. 


17s discussed herein, the activities of John Cable 
described in this portion of this document, along with 
the discussion of the deficiencies in Spartek’s prelimi- 
nary proxy statement, are a part of a Report of Investi- 
gation issued by the Commission pursuant to Section 
21(a) of the Exchange Act. 


18For the two months prior to November 11, 1977, 
Spartek was a thinly-traded stock with a trading 
volume of one hundred or a few hundred shares per 
day. On some days, there was no trading of the stock 
at all. On November 11, 1977, trading volume 
unexpectedly jumped to 9,400 shares. 


being advised by another Exchange official of a rumor 
that Spartek would sell its assets and liquidate, the 
listing representative called John Cable a second 
time, repeated the rumor and asked if there was any 
substance to it. In response to this inquiry, John 
Cable, after the listing representative refused to 
identify the source of the rumor, refused to answer 
any further questions and requested that a different 
listing representative be assigned by the AMEX for 
Spartek. As a result of John Cable’s complaint, the 
matter was referred by the AMEX listing representative 
to another listing representative who then called John 
Cable. In response to the renewed inquiry, John Cable 
represented to the second AMEX listing representative 
that there was “absolutely nothing” going on at the 
company. Listing responsibilities to Spartek were 
then reassigned to a higher official of the AMEX. On 
November 23, 1977, that official contacted John 
Cable, who again falsely represented that there were 
no unannounced corporate developments occurring 
with respect to Spartek. 


In fact, the negotiations between Hechler and the 
Cable brothers on Spartek’s behalf proceeded 
throughout the period that John Cable made his repre- 
sentations to employees of the AMEX. On November 
22, 1977, the Cable brothers advised Hechler that a 
price equal to $17.50 per share would be acceptable. 
As previously indicated, on December 6, 1977, Spartek 
announced the agreement in principle for the 
proposed sale of assets at $17.50 per share. 


ll. FINDINGS 


The Commission finds that Spartek failed to comply 
with the requirements of Section 13 of the Exchange 
Act and the Rules and Regulations promulgated there- 
under by failing to timely file with the Commission a 
Current Report on Form 8-K concerning the proposed 
transaction which might at a subsequent date result in 
a change in control of Spartek.! 


lll. CONCLUSIONS 


Although not at issue insofar as the Section 15(c)(4) 
proceedings are concerned, the Commission has 
discussed certain material deficiencies with respect to 
Spartek’s preliminary proxy statement in its Report of 
Investigation. As indicated herein, the preliminary 
proxy statement failed to disclose certain principal 





19While Spartek issued press releases concerning the 
proposed transaction at the time of the agreement in 
principle and definitive sales agreement, such 
releases were not a substitute for the obligation to file 
a Current Report on Form 8-K. 
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reasons for the transaction, including the fact that the 
transaction was structured to give management 
certain advantages not necessarily available to other 
shareholders.*¥ Thus, the proposed transaction 
placed management in a_ significant conflict of 
interest in relation to Spartek’s other shareholders and 
this was not disclosed. Under circumstances, where 
as here, the proposed transaction would result in a 
substantial change in the nature of the investment of 
public shareholders and was designed to give 
management certain special benefits, by reason of 
their tax situation and otherwise, which would give 
them an incentive, not shared by other shareholders, 
to favor the transaction, meticulous care is required to 
assure that full and fair disclosure of all material facts 
relating to the transaction is made. 


Disclosure of the principal reasons for the proposed 
transaction is important in order to enable share- 
holders to consider whether the transaction is in their 
best interests and to understand potential conflicts of 
interest involved in the transaction. It is also 
important to disclose information known to 
management regarding significant assets which may 
have value greater than their book value. Such 
information may aid shareholders in evaluating the 
fairness of the price offered. 


John Cable is the chief executive officer of an AMEX 
listed company whose responsibilities required him to 
answer inquiries from self-regulatory officials. Here, 
he made misrepresentations to officials of the AMEX 
which deceived the AMEX and deterred it from making 
a complete inquiry into the unexplained and unusual 
trading in Spartek common stock. Such conduct 
serves to undermine the efforts of the self-regulatory 
organizations to conduct surveillance of their trading 
markets and may adversely impact on such markets. 
Candor by corporate officials and others is especially 
important in responding to inquiries regarding such 
events as tender offers and other types of acquisitions 





20See, In the Matter of Woods Corporation, Exchange 
Act Release No. 15334/November 16, 1978 where the 
Commission indicated that in deciding how to 
exercise his proxy, a shareholder must “fully under- 
stand and evaluate the terms, purposes and benefits 
to be derived from the transaction.” 


21The need for the required disclosure is underscored 
where recognized procedural protections for share- 
holders, such as appraisal rights under state law, are 
not present. See, cf, SEC v. Parklane Hoisery Co. 
Inc. , 558 F.2d 1083 (C.A. 2, 1977) 
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because of their often substantial effect on the trading 
market for an issuer’s securities. 


IV. ORDER 


in view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of Spartek which contains certain 
voluntary undertakings and representations pursuant 
to which Spartek undertakes to: 


1. Retain a Special Review Person to represent and 
negotiate on behalf of the interests of the public 
shareholders of Spartek in connection with any 
proposed transaction whereby Spartek will sell its 
operating subsidiaries and other assets to Sparco; 
and in connection therewith, the Special Review 
Persons shall: 


(a) Obtain such professional assistance 
as he shall deem necessary or advisable to 
enable him to fulfill the functions and 
duties undertaken by him; 


(b) Negotiate on all matters with respect 
to the transactions including the structure 
of the transactions and the price and the 
medium of payment; 


(c) Determine in his judgment whether 
the transaction as structured is fair to such 
public stockholders when viewed in the 
light of the available alternatives; 


(d) Prepare and render a report (“Report”) 
including his evaluation, findings, con- 
clusions and recommendations, which 
shall be submitted to the Commission. 


2. File the Report as part of a Current Report on 
Form 8-K with the Commission within 30 days after 
its receipt thereof. 


3. In the event Spartek decides to solicit shareholder 
approval of any proposal for the sale of its assets, to 
file proxy soliciting materials with the Commission 
and hold a shareholders meeting. 


4. In the event a meeting of Spartek shareholders is 
held with respect to any sale of assets transaction, 
and if John A. Cable and Stephen J. Cable vote any of 
their Spartek stock for approval of such transaction, 
that they will vote only the percentage of their 





22See, e.g., SEC v. Geon Industries Inc., 531 F.2d 39 
(1976). 





common stock for approval of the proposed 
transaction as equals the percentage that all other 
common stock voted for approval of the proposal 
bears to all common stock voted at the meeting other 
than the Cables’ shares. 


5. Adopt, implement, and maintain procedures and 
guidelines for its management to adhere to with 
respect to its disclosure obligations to the American 
Stock Exchange. 


Accordingly, IT IS HEREBY ORDERED 
proceedings be and they are hereby instituted. 


that 


IT IS FURTHER ORDERED that Spartek: 


1. File a copy of this Order with the Commission 
with a Current Report on Form 8-K. 


2. Comply with the reporting requirements of the 
Exchange Act. 


The Commission also issues the Report of 
Investigation pursuant to Section 21(a) of the 
Exchange Act with respect to the representations of 
John Cable to the AMEX officials and the July 1978 
preliminary proxy statement filed by Spartek and the 
Commission deems it appropriate to accept the 
Consent of Spartek and John Cable in connection with 
the issuance thereof. 


By the Commission, (Chairman Williams, Commis- 
sioners Loomis, Evans and Pollack), Commissioner 
Karmel dissenting. * 


George A. Fitzsimmons 
Secretary 





* Dissenting Opinion of Commissioner Karmel and 
Concurring Opinion of Commissioner Loomis follow. 


Commissioner Karmel, dissenting 


It is axiomatic that the federal securities laws are 
remedial statutes which should be liberally construed. 
It is also axiomatic that an independent federal 
agency has only those powers expressly granted to it 
by Congress. Those two principles have come into 
conflict in this proceeding. Because of the importance 
i place on the public’s need to be protected from the 
improper exercise of prosecutorial power, | resolve 
that conflict by deciding that the disposition of this 


proceeding by the issuance of a Commission opinion 
pursuant to Sections 15(c)(4) and 21(a) of the 
Securities Exchange Act of 1934 (“Exchange Act”) is 
beyond the Commission’s jurisdiction. 


Congress has given the Commission a varied arsenal 
of weapons in the Exchange Act for enforcing the law 
against persons who violate that statute. The 
Commission is authorized by Section 21(d) of the 
Exchange Act to bring an action to enjoin any person 
from violations of any provision of that Act or the 
rules of various self-regulatory organizations. 


The Commission also is authorized to institute admin- 
istrative proceedings against registrants and certain 
specified persons associated with registrants.’ This 
authority is limited to the persons and proceedings 
specifically set forth in the securities laws by reason 
of applicable principles of statutory construction and 
federal jurisdiction. In addition, | believe that such 
limited administrative jurisdiction is wise policy.2 
Overreach by administrative agencies inevitably 
results in diminished respect for the processes of 
government and for the law. 


‘Beyond these specific and well defined grants of 
authority the Commission does not have inherent 
power to impose administrative sanctions against 
persons who allegedly have violated the federal 
securities laws. Nor has Congress given the 
Commission a general cease and desist power. 
Indeed, in 1975 Congress deprived the Commission of 
the authority it previously had under form Section 
15(b)(7) of the Exchange Act to institute administra- 





1E.g., Sections 15(b)(4), (b)(6) and (c)(4) of the 
Exchange Act, 15 U.S.C. 78(0)(b)(4), (b)(6) and (c)(4). 


2in a letter dated July 1, 1976 to former Chairman 
Hills, Senator Harrison A. Williams, Jr. commented: 


While administrative proceedings fill an 
important role in the SEC’s program of 
regulation and enforcement, the Commis- 
sion should recognize that they may not be 
appropriate in all cases, for all violations or 
against all persons. This is particularly true 
for violations of the nature referred to in 
your statement—manipulation, insider 
trading and evasion of applicable dis- 
closure and reporting requirements. 


Resort to the courts has been and should 
continue to be the appropriate forum for 
enforcement actions involving non-regis- 
trants. 
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tive proceedings to censure, bar or suspend “any 
person” from association with a broker-dealer, and 
limited the Commission’s authority in present Section 
15(b)(6) to initiate such proceedings against “any 
person associated, or seeking to become associated 
with a broker-dealer.” 


The majority justifies the Commission’s adminis- 
trative jurisdiction in this case by reference to 
Seciions 15(c)(4) and 21(a) of the Exchange Act. How- 
ever, Section 15(c)(4) only authorizes the institution of 
proceedings against “persons subject to the 
provisions of Sections 12, 13 or subsection (d) of 
Section 15” of the Exchange Act or any rule or regula- 
tion thereunder, who have “failed to comply with any 
such provision, rule or regulation in any material 
respect. Section 15(c)(4) further authorizes the 
Commission to “publish its findings and issue an 
order requiring such person to comply with such pro- 
visions ... . The language of the section and its 
legislative history indicate that its purpose was to give 
the Commission authority to resolve accounting 
issues and to require timely and accurate filings. 


The only violation of Sections 12, 13 or 15(d) or any 
rule or regulation thereunder at issue in this pro- 
ceeding is the failure by Spartek Inc. (“Spartek”) to 
file a Form 8-K presumably to reflect the proposed 
sale of assets contemplated in the December 5, 1977 
agreement in principle and the July 1, 1978 definitive 
agreement between Spartek and Oppenheimer & Co. 
Whether those documents gave rise to a requirement 
that an 8-K be filed is doubtful. Although the pro- 
posed transaction is an event of “material importance 
to security holders” under Item 5 of Form 8-K, the 
registrant has an option as to whether or not to file an 
8-K to report such an event. The only other Item of 
Form 8-K which, in my opinion, is applicable to the 
transaction is Item 2. However, no disposition of 
assets by Spartek has yet occurred. Moreover, Spartek 
issued press releases containing the information 
which an 8-K would have reflected. 


Nothing in the language of Section 15(c)(4) or its 
legislative history indicates that it was intended to 
deal with filings pursuant to Section 14(a). In my 
view, to seize upon the non-filing of an 8-K by 
Spartek as a vehicle for commenting on deficiencies 
in Spartek’s preliminary proxy materials is a misuse of 





3See, Technical Statement of the Securities and 
Exchange Commission, Hearings Before Sub- 
committee on Banking and Currency, United States 
Senate (S. 1642), 88th Cong., ist Sess. (1963) at 358; 
S. Rep. No. 379, 88th Cong., 1st Sess. (1963) at pp. 
24, 66; H.R. Rep. No. 1418, 88th Cong., 2d Sess. 
(1964) at p. 24. 
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a specific grant of authority intended to be reserved 
for use in connection with the Commission’s adminis- 
tration of the annual and periodic reporting provisions 
of the Exchange Act.4 


The majority’s reference to Section 21(a) of the 
Exchange Act does not fill the gap in the 
Commission’s administrative authority to bring this 
proceeding against Spartek. Neither does Section 
21(a) give the Commission authority to proceed 
administratively against John A. Cable (“Cable”).5 
Section 21(a) is a grant to the Commission of investi- 
gative authority which is properly used to obtain 
information necessary to determine whether civil, 
administrative or other action under other sections of 
the Exchange Act is warranted. In addition, the 
Commission may rely upon Section 21(a) to conduct 
investigations in aid of its rulemaking powers. 


The Commission also has authority under Section 
21(a) to publish information for certain described pur- 
poses concerning violations of the Exchange Act, as 
long as the requirements of procedural due process 





41 am particularly opposed to the use of such a weak 
jurisdictional nexus to impose sanctions—albeit by a 
negotiated settlement—which the Commission would 
have no authority to impose in a contested adminis- 
trative proceeding. The appointment of a “Special 
Review Person” to represent “public shareholders” 
and the voting restrictions placed upon the stock 
owned by the Cable brothers has presumably been 
ordered by the Commission to sanitize the conflicts of 
interest involved in this case. The Commission 
should, in appropriate cases, encourage the utilization 
of devices which enhance the fair treatment of share- 
holders. However, the type of relief obtained here is 
not only beyond the Commission’s adjudicatory 
powers, but it is a questionable incursion into state 
corporation law. See, Santa Fe Industries v. Green, 
430 U.S. 462 (1977). 


Sit is not at all clear to me that an administrative pro- 
ceeding can be brought against an individual, as 
opposed to an issuer under Section 15(c)(4), since 
that section only applies to persons who have obli- 
gations under Sections 12, 13 or 15(d)—provisions 
that generally impose obligations on entities and not 
individuals. In any event, Cable has been included in 
this proceeding in order for the majority to comment 
adversely on certain conversations Cable had with 
certain American Stock Exchange officials. While | do 
not condone Cable’s conduct in dealing with 
exchange officials, | do not believe the Commission 
has the authority to sanction his lack of candor in an 
administrative proceeding instituted under Section 
15(c)(4) or Section 21(a). 





are satisfied. Publication may be utilized to support 
rulemaking, to form a basis for legislative proposals, 
or to aid in enforcement of provisions of the Act. 
Rulemaking and proposed legislation are irrelevant to 
the majority’s action; only the third purpose for publi- 
cation could serve as a possible justification for 
publication of this report. 


In the normal course the settlement process is 
initiated and terminated after an enforcement pro- 
ceeding authorized under another Section of the Act is 
instituted. Also, in limited circumstances, the 
Commission, without instituting a civil or adminis- 
trative proceeding, may utilize publication under 
Section 21(a) to inform or warn the public about 
conduct the Commission reasonably believes may vio- 
late the securities laws, if the Commission decides 
that to do so would be in the public interest as a 
preventive measure to avoid undue harm to investors 
or the trading markets.’ | do not believe that publi- 
cation under Section 21(a) should be used as a 
sanction. 


Whatever public interest there might be in educating 
the public about the disclosures desired by the 
Commission in the type of transaction which is the 
basis of the subject proceeding could, and should be 
handled in an interpretative release.° In addition, the 
obligation of a corporate officer to make honest dis- 
closure about developments affecting market action of 
a listed security to exchange officials is commonly 
understood and does not need to be announced by 
way of a Section 21(a) Report. 


| object to the use of Section 21(a) as an alternative 
administrative remedy against persons who allegedly 
violate the securities laws. In particular, it should not 
be used to take administrative action against persons 
not subject to the Commission’s jurisdiction under 
Section 15 of the Exchange Act. | object even more 
strenuously to the use of Section 21(a) as an enforce- 
ment vehicle to publicize facts which do not consti- 





6See, Jenkins v. McKeithen, 395 U.S. 411 (1969); 
Hannah v. Larche, 363 U.S. 420, 489-90 (1959) (con- 
curring opinion). 


7See, e.g.,, Kukatush Mining Corporation v. Securi- 
ties and Exchange Commission, 309 F.2d 647 
(C.A.D.C. 1962). 


8Report of the Advisory Committee on Corporate Dis- 
closure to the Securities and Exchange Commission, 
Committee Print 95-29, House Committee on Inter- 
state and Foreign Commerce, 95th Cong., 1st Sess., 
Nov. 3, 1977 at pp. 332-35. 


tute violations of the securities iaws. The Commission 
has express statutory provisions under which it must 
proceed to determine whether violations have 
occurred and what sanctions should be imposed. 
Once those findings are made, the Commission then 
may publish information about these violations under 
Section 21(a) for the purposes enumerated therein. 
Using Section 21(a) instead of invoking express 
statutory procedures | believe is improper. 


The Commission could have instituted an injunctive 
action based on the facts set forth in the opinion of 
the majority.1 if the public interest were not 
sufficient to warrant such action, the matter could 
have been resolved informally by the filing of 
adequate definitive proxy materials by Spartek. 
Spartek’s preliminary proxy materials were never 
disseminated. The Commission’s failure to have the 
necessary authority to correct the perceived problems 
with respect to the preliminary proxy materials and 
Cable’s statements to exchange officials involved here 
in an administrative proceeding may be due to the 
accidents of legislative drafting. | recognize there is a 
strong public policy which favors both the settlement 
of cases and the utilization of creative procedures by a 
regulatory agency to fulfill a statutory mandate. 
Nevertheless, | do not believe the prosecutorial dis- 
cretion should be exercised by choosing an 
administrative course not set forth by statute. 


If the Commission does not have adequate remedies 
for handling cases like this under the present law, it 
should request further authority from the Congress. 
The implication of new remedies by a government 
agency is not an appropriate way to vindicate or 
develop the law. 


Commissioner Loomis, concurring 


In view of Commissioner Karmel’s strong dissent, and 
particularly her legal conclusions concerning the 
Commission’s jurisdiction, | think it appropriate to 
explain briefly why | join in the findings and order. 





9See, 5 U.S.C. 558(b) (1976). 


10my doubts about Spartek’s obligation to file an 8-K 
have been expressed above. Since Spartek did not 
solicit proxies, Section 14(a) does not appear to have 
been violated, and the majority does not so claim. 
However, under Section 21(d) of the Exchange Act the 


Commission can obtain an injunction against a 
person who is “about to engage” in violations of the 
statute. 


11¢¢,, Securities and Exchange Commission v. Sloan, 
436 U.S. 103 (1978). 


SEC DOCKET/1103 





|, of course, agree that federal agencies have only 
those powers granted to them by Congress. | share 
Commissioner Karmel’s concern that the Commission 
should not abuse its enforcement authority to 
improperly extend its jurisdiction, or to impose 
unauthorized sanctions of a punitive nature. In view of 
the substantial enforcement powers of the Commis- 
sion and the leverage it thus has in settlement negoti- 
ations, there is a danger of overreaching which we 
must guard against. We endeavor to do this, while at 
the same time conducting an effective enforcement 
program which must rely heavily on settlements. 
However, in this case, | do not think we overstepped 
the bounds. 


| think it clear that, in negotiating a settlement, we 
may seek to obtain relief in the form of restrictions 
and safeguards which will protect investors, even if 
they are not specifically described in the statute book. 
| do not understand Commissioner Karmel to disagree 
with this general proposition. | differ with Commis- 
sioner Karmel in two principal respects. First, | think 
she unduly fragments this case and the applicable 
Statutory provisions and secondly, | think she 
interprets Section 21(a) of the Exchange Act too 
narrowly. 


As to the first point, this case presents a continuing 
pattern of non-disclosure or inadequate disclosure 
concerning a transaction of basic importance to the 
minority shareholders of Spartek. This pattern 
included a failure to file a timely report on Form 8-K. 


This was followed by the filing of a preliminary proxy 
statement which omitted material facts and included 
misleading statements concerning the proposed 
transaction as described in the Commission’s findings 
and order. Particularly serious was the failure to 
clearly identify the conflicting interests of manage- 
ment. While, in many circumstances, it may not be 
necessary to disclose the reasons for a transaction, as 
distinct from the facts about it, that is not the case 
where a principal reason is to satisfy the special 
interests of management. Finally, Mr. Cable made 
false statements to the American Stock Exchange in 
order to conceal the proposed transaction. 


Although the failure to file a report on Form 8-K in 
violation of Section 13(a) of the Exchange Act, pro- 
vided jurisdiction to commence an administrative pro- 
ceeding under Section 15(c)(4), the Commission in 
making findings under that Section is not limited to 
the particular violations in isolation, but may, and 
probably should, consider the surrounding circum- 
stances and the significance and consequences of the 
violation. The pattern of conduct of which this vio- 
lation is a part is relevant in that connection, nor is it 
necessary for purposes of these findings to attempt to 
separate the company from its management. 
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Section 21(a) of the Exchange Act, authorizes the 
Commission to investigate violations, including 
violations which have not yet occurred, ! and to “pub- 
lish information concerning any such violation’. This 
authority has been exercised carefully in order to 
assure fair treatment of those involved2 but, where 
exercised, it has not been construed narrowly. It has 
been a basis for such comprehensive and thorough 
reports as those issued /n the Matter of Richard 
Whitney, et al., (1938); the Matter of McKesson 
&Robbins (1940), the Matter of Ward LaFrance Truck 
Corporation (1943); and the Matter of Transactions in 
the City of New York (1977). 


Reports under Section 21(a) are not, and should not 
be, a sanction in an administrative proceeding; indeed 
such reports can be issued where no administrative 
proceeding has been, or could be, commenced. They 
can appropriately be issued where a question of 
public importance is involved and the public, or at 
least the financial community, should be informed 
concerning the nature of the situation and the 
Commission’s response to it. This is such a case. The 
proposed transaction appears to represent a novel 
technique for corporate acquisitions, attractive to 
managements of an acquired company who have large 
holdings in their company’s stock with a low tax 
basis. 


This technique involves a danger that the interests of 
minority public stockholders will not be adequately 
protected. The technique may also be used to 
accomplish a result which is somewhat similar to 
what has been described as “going private”, while 
seeking to avoid restraints on that practice provided 
by state, and perhaps federal, law. 


Finally, | see no obstacle to combining a Section 
15(c)(4) proceeding with a Section 21(a) report, where 
the parties to the proceeding consent and the case is 
of such a nature as to warrant a Section 21(a) report. 
The undertakings to be entered into by Spartek and 
Mr. Cable appear generally appropriate to further 
compliance with the law and to protect public stock- 
holders. 





Section 21 (a) applies to determinations as to whether 
a person “is about to violate”. This may well 
encompass the filing of a false or misleading prelimi- 
nary proxy statement since, presumably, it will be 
used unless the Commission intervenes. 


2Counsel for Spartek were allowed to review a draft of 
the report for accuracy and both Spartek and Mr. John 
Cable consented to its issuance. This procedure 
reduces the danger of unfairness in a report concern- 
ing their conduct. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15568/February 13, 1979 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


For Declatory Orders with Respect to the Association 
with Member Firms of 


STANLEY FLIEDERBAUM 

AND 

SETRAG MOORADIAN 

Admin. Proc. File Nos. 3-5503 and 3-5504 
OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—APPLI- 
CATIONS FOR DECLATORY ORDERS 


Applications by registered securities association for 
declatory orders that Commission will not institute 
proceedings based upon association with member 
firms of persons subject to statutory disqualifica- 
tions, denied, in light of concealment of disqualifi- 
cations in applications filed by such persons with 
regulatory authorities in connection with subsequent 
employment. 


Time Limitations on Commission Action 


The Commission is not foreclosed from instituting 
formal disciplinary proceedings under Section 15(b) of 
the Securities Exchange Act although it did not take 
summary action within the time periods specified in 
notices filed by registered securities association 
giving its approval to the proposed employment of 
disqualified persons by member firms. 


APPEARANCES: 


Andrew McR. Barnes and Peter J. Chepucavage, for 
the National Association of Securities Dealers, Inc. 


Fred A. Cristenfeld, for Stanley Fliederbaum. 


Milton R. Gleit, of Delson & Gordon, for Setrag 
Mooradian. 


David P. Doherty, David P. Tennant and Ruth S. 
Epstein, for the Commission’s Division of Enforce- 
ment. 


In November 1963, we found that Stanley Fliederbaum 
and Setrag Mooradian, then partners in the broker- 
dealer firm of Fliederbaum, Mooradian & Co., had 
aided and abetted violations of antifraud, net capital 
and reporting provisions of the securities acts and 
were causes of our order revoking that firm’s broker- 
dealer registration and expelling it from membership 
in the National Association of Securities Dealers, Inc. 
(“NASD”).1 


The NASD has notified us that, despite the statutory 
disqualifications arising from our order,* it proposes 
to permit the association of Fliederbaum and 
Mooradian (“Applicants”) with NASD member firms.3 
And it has applied for declaratory orders that we will 
not institute proceedings against those individuals 
and their prospective employers on the basis of that 
employment.* Our Division of Enforcement opposes 
the NASD’s applications. 


In support of its applications, the NASD states that 
applicants’ violations were for the most part 
managerial, that their firm’s customers did not suffer 
any loss, that applicants have pursued successful 
careers during the lengthy period since our 1963 
order, and that in their proposed employment, appli- 
cants will engage in limited activities and be closely 
supervised. 


Initially, we note that the fraudulent conduct in which 
applicants engaged was of a serious nature and 
cannot simply be dismissed as “managerial.” Appli- 
cants were aware that their firm was insolvent but 
continued to transact business and accept customers’ 
funds and securities, deliberately exposing those 
customers to a serious risk of loss. We also note 





1Securities Exchange Act Release No. 7176 
(November 29, 1963). Our order was issued pursuant 
to the respondents’ stipulation and consent. 


2See Section 3(a)(39) of the Securities Exchange Act. 
3See Rule 19h-1 (a) under the Exchange Act. 

4See Rule 19h-1 (d) under the Exchange Act. Both the 
NASD and applicants have filed briefs in support of 
the applications which also request certain related 


relief. The requests of Fliederbaum and Mooradian for 
oral argument are denied. 


SSee Finchley Investors Corporation, 42 S.E.C. 336, 
338 (1964). 
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that Mooradian’s proposed employment would be 
managerial in nature, since he would be a partner and 
have “initial” supervisory responsibility over his firm’s 
books and regulatory reports. Also pertinent is the 
fact that, at about the same time as our own action 
against applicants, the NASD expelled their firm from 
membership and revoked applicants’ NASD registra- 
tions because of a failure to furnish requested 
financial information. 


Nevertheless, in view of the long period of time that 
has elapsed since our action and that of the NASD, 
we are particularly concerned with applicants’ conduct 
during the intervening years. During that period, 
Fliederbaum and Mooradian were associated with 
various brokerage firms. And, in response to 
questions in registration applications filed with the 
NASD and with the New York Stock Exchange 
(“NYSE”) and other exchanges, both applicants 
falsely stated that they had never been subject to an 
order of the NASD or any other agency revoking 
membership or registration, and that they had never 
been the subject of any investigation or proceeding by 
a securities agency or organization. In addition, they 
falsely represented that no such authority had ever (1) 
expelled or revoked the registration of a broker-dealer 
with which they were associated, (2) expelled, barred, 
censured or otherwise disciplined them, (3) found 
them to have violated any securities law or rule, or (4) 
named them a cause of any action taken with respect 
to a broker-dealer. 


In March 1971, Fliederbaum filed an application with 
the NASD which called for his business history for the 
last 10 years. He not only omitted any reference to 
Fliederbaum, Mooradian & Co. but, for the period 
during which he had been associated with that firm, 
claimed that he had been associated with two other 
firms. 


Applicants insist that their actions were innocent. 
Fliederbaum argues that he did not know that he or 
his firm had been sanctioned. He states that, 
although he consented to the issuance of an order in 
our proceedings, he did not fully examine the docu- 
ment he signed, and did not receive a copy of our 
decision or that of the NASD. Mooradian states that 
he did not fully comprehend the consequences of the 
consent he signed in our proceedings, and was 
assured by our staff that he could re-enter the 
securities business “after having a clean record for a 
reasonable period of time.” He told the NASD that he 
had received similar assurances from its staff who 
stated that all he need do was establish “appropriate 
evidence as to [his] character and competency.” 
Mooradian stated that he returned to the securities 
business in the belief that he was “no longer barred.” 
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We find applicants’ explanations unconvincing. Even 
if Fliederbaum did not receive a copy of either 
decision, he knew that he was involved in two regula- 
tory proceedings and had consented to an order 
settling one of them. Even if, as he claims, he was 
unfamiliar with the- consequences of the proceedings, 
he knew of their existence, and should have exercised 
more care in answering questions about them. 
Mooradian does not claim that he was unaware of the 
sanctions imposed on him. Even if he received the 
advice he claims was given to him, he obviously 
should have realized that it was not up to him to 
determine that “a reasonable period” had elapsed, 
that the evidence as to his character and competency 
was sufficient, and that he was therefore free to re- 
enter the securities business. 


The NASD and Mooradian further argue that we are 
precluded by Section 15A(G)(2) of the Securities 
Exchange Act from denying the applications before 
us. That section provides in pertinent part as follows: 


“A registered securities association may, 
and in cases in which the Commission, by 
order, directs as necessary or appropriate 
in the public interest or for the protection 
of investors shall, .. . bar from becoming 
associated with a member any person, who 
is subject to a statutory disqualification. A 
registered securities association shall file 
notice with the Commission not less than 
thirty days prior to ... permitting any 
[such] person to become associated with a 
member... .” 


It is undisputed that this Commission was given the 
requisite notice of the NASD’s intention to permit 
Fliederbaum and Mooradian to become associated 
with member firms. It is also undisputed that we took 
no action during the time periods specified in those 
notices. But whatever effect our failure to act may 
have had on our ability to take summary action under 
Section 15A(g)(2),6 a question we do not reach here, 
our power to institute formal disciplinary proceedings 
under Section 15(b) of the Act was not affected. 


Rule 19h-1(d) under the Exchange Act, pursuant to 
which the NASD filed the pending applications, 





6See Section 23(c) of the Exchange Act. See also 
Sections 19(h)(2) and 19(h)(3) of the Exchange Act 
which authorize us to take summary action, without 
any time limitation, to expel NASD members, or bar 
persons from association with them, if such members 
or persons are subject to disciplinary orders issued by 
us under Sections 15(b)(4) or 15(b)(6) of the Act. 





specifically notes that fact. It provides that the filing 
of a notice by a self-regulatory organization proposing 
to permit the employment by one of its members of a 
disqualified person “shail neither affect nor foreclose 
any action which the Commission may take with 
respect to such person pursuant to the provisions of 
Section 15(b)... .” 


The argument that we are precluded, by our failure to 
take summary action pursuant to Section 15A(g)(2), 
from instituting formal proceedings pursuant to 
Section 15(b), ignores the intent of the Securities Acts 
Amendments of 1975 (“Amendments”), which added 
Section 15A(g)(2) to the Exchange Act. In general, the 
Amendments reflect a recognition of the difference 
between direct Commission action and indirect 
Commission power to supervise self-regulatory 
organizations, and that the grant of supervisory 
powers over those organizations was not intended to 
detract from the broad direct powers granted to this 
Commission. 


The Amendments were intended to expand our direct 
regulatory powers over the trading markets and the 
participants therein, not to lessen our powers under 
Section 15(b). The provisions of that secion were left 
substantially intact by the Amendments without any 
discernible intent to curtail our power to institute 
formal disciplinary proceedings thereunder.2 Thus 
Section 15(b)(4) authorizes this Commission to 
discipline a broker-dealer if we find “on the record 
after notice and opportunity for hearing” that such 
action is in the public interest and that any person 
associated with that broker-dealer, “whether prior or 
subsequent to becoming so associated,” committed 
violations such as those previously committed by 
Fliederbaum and Mooradian. 





7Pub. L. No. 94-29 (June 4, 1975). 


8See S. Rep. No. 94-75, 94th Cong., 1st Sess. 2, 
22-23, 30-31 (1975). 


2The language of Section 15(b)(6) specifically requires 
the consent of this Commission before a person 
subject to a suspension or bar can become associated 
with a broker or dealer. This section appears to be 
clearly inconsistent with the contention that a failure 
to act under Section 15A(g)(2) precludes further 
Commission action pursuant to Section 15(b). 


10 applicants’ 1963 consent to findings of violation 
extended to all future proceedings under Section 15(b) 
of the Exchange Act. 


We are unable to conclude that issuance of the 
requested orders is appropriate in the public interest. 
Applicants engaged in serious misconduct. Thereafter 
they followed a pattern of concealment of that mis- 
conduct from regulatory authorities. Fliederbaum filed 
a false application as recently as September 1977, and 
Mooradian, in December 1976. 


We are aware that applicants have already been 
sanctioned by the NYSE!! but, in view of their sub- 
sequent conduct, we are not in a position to grant the 
blanket waiver of disqualifications contemplated by 
Rule 19(h)-1(d). We recognize, however, that this 
result places applicants in a rather uncertain 
situation. If they should, in the future, become 
associated with a broker or dealer, we could 
commence a proceeding against that broker or dealer 
pursuant to Section 15(b)(4) of the Exchange Act by 
reason of suhc association.'2 In view of this 
possibility, we would be prepared to respond to a 
suggestion by applicants that we initiate a proceeding 
pursuant to Section 15(b)(6) of the Exchange Act in 
which their status with respect to association with 
any broker or dealer could be determined. Any such 
suggestion should be addressed to the Secretary of 
the Commission and made within 60 days. If no such 
suggestion is made within that period, the matter will 
remain in its present state. 


An appropriate order denying the applications will 
issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman WIL- 
LIAMS not participating. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 





11with applicants’ consent, the NYSE censured them, 
imposed suspensions and fined Mooradian. 


12Presumably, applicants would be obligated to 
inform any broker or dealer, with which they sought to 
be associated, of this possibility. 
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NATIONAL ASSOCIATION OF SECURITIES DEALERS, 


INC. 


For Declatory Orders with Respect to the Association 
with Member Firms of 


STANLEY FLIEDERBAUM 

AND 

SETRAG MOORADIAN 

Admin. Proc. File Nos. 3-5503 and 3-5504 

ORDER DENYING APPLICATIONS OF REGISTERED 
a ASSOCIATION FOR DECLATORY OR- 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the applications by the National 
Association of Securities Dealers, Inc. for declatory 
orders based upon the association with member firms 
of Stanley Fliederbaum and Setrag Mooradian be, and 
they hereby are, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20917/February 9, 1979 


In the Matter of 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


(70-6258) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 


FIRST MORTGAGE BONDS AT COMPETITIVE BID- 
DING 


NOTICE IS HEREBY GIVEN that Monongahela Power 
Company (“Monongahela”), an electric utility sub- 
sidiary company of Allegheny Power System, Inc., a 
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registered ho'/ing company, has filed a declaration 
and an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (‘“Act’’), designating Sections 6 and 7 of the Act 
and Rule 50 promulgated thereunder as applicable to 
the following proposed transaction. All interested 
persons are referred to the declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


Monongahela proposes to issue and sell up to 
$45,000,000 aggregate principal amount of its first 
mortgage bonds in one or more series, each such 
series to have a single maturity of not less than 5 and 
not more than 30 years. It is now contemplated that 
such bonds will be sold pursuant to competitive 
bidding to be carried out in accordance with the 
requirements of Rule 50 under the Act and that the 
interest rate, which will be expressed in a multiple of 
1/8 of 1%, and the price to be paid to Monongahela, 
which will not be less than 100% (unless Monon- 
gahela shall have authorized a lower percentage to be 
not less than 99%) and will not exceed 102-3/4% of 
the principal amount thereof, will be determined by 
such competitive bidding. Monongahela may request 
by amendment hereto that such sale be excepted from 
the competitive bidding requirements of Rule 50 
should circumstances develop which, in the opinion 
of Monongahela’s management, make competitive 
bidding impractical or undesirable. 


The bonds will be issued under and secured by the 
Indenture dated as of August 1, 1945, between 
Monongahlea and City Bank Farmers Trust Company 
(succeded by Citibank, N.A.), as Trustee, as hereto- 
fore supplemented and amended and as to be further 
supplemented and amended by a Supplemental 
Indenture to be dated March 1, 1979. 


Monongahela states that it is difficult to determine, 
under present bond market conditions, whether it 
would be more advantageous to Monongahela to sell 
bonds having a 30-year or some shorter term. Monon- 
gahela states taht it desires to have available the 
necessary flexibility to adjust its financial program to 
developments in the market for long-term debt 
securities when and as they occur in order to obtain 
the best possible price and interest rate for its bonds. 
Monongahela intends, therefore, to decide on the 
term and number of series of bonds at a later time, 
which may be before or after March 15, 1979, and 
notify prospective purchasing underwriters of its 
decision not less than 72 hours prior to the day the 
bonds are to be offered. 


It is proposed that the bonds will be redeemable at 
any time at the option of Monongahela, except that 
prior to March 1, 1984, the bonds shall not be redeem- 
able, directly or indirectly, at the regular redemption 





price, described in the Indenture, with, or in antici- 
pation of, monies borrowed at an interest cost to 
Monongahela of less than the cost of money to 
Monongahela in respect of such bonds. 


Monongahela intends to use the proceeds from the 
sale of the bonds, together with other funds of the 
company, to pay or prepay short-term debt, some of 
which was incurred for the payment at maturity of 
$6,000,000 of 3-1/8% first mortgage bonds on 
February 1, 1979, and to finance its construction pro- 
gram. On January 15, 1979, $35,000,000 of short-term 
debt was outstanding, and Monongahela expects that 
approximately $38,000,000 will be outstanding at the 
time of issuance of the bonds. Monongahela’s con- 
struction expenditures in 1978 amounted to 
$91,200,000, and its construction program for 1979 
and 1980 is now estimated to total between 
$125,000,000 and $148,800,000. 


The fees and expenses to be incurred in connection 
with this transaction are to be filed by amendment. It 
is stated that the Public Utilities Commission of Ohio 
has jurisdiction over the issuance and sale of the 
bonds and that no other state or federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


interested 


NOTICE IS FURTHER GIVEN that any 
person may, not later than March 7, 1979, request in 
writing that a hearing be held on such matter, stating 


the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be servéd personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as 
amended or as it may be further amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20918/February 9, 1979 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6250) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
$100,000,000 OF FIRST MORTGAGE BONDS AND 
$50,000,000 OF PREFERRED STOCK AT COMPETI- 
TIVE BIDDING AND RESERVING JURISDICTION 


Georgia Power Company (“Georgia”), an electric 
utility subsidiary of The Southern Company, a 
registered holding company, has filed an application 
and amendments thereto with this Commission pur- 
suant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50 promulgated 
thereunder regarding the following proposed trans- 
actions. 


Georgia proposes to issue and sell up to $225,000,000 
aggregate principal amount of its first mortgage 
bonds (“new bonds”). Of such amount, it is proposed 
that up to $100,000,000 principal amount of new 
bonds will be issued in February 1979 and up to 
$125,000,000 principal amount of new bonds will be 
issued in April 1979, but in either case not later than 
August 1979. It is intended that each series of new 
bonds will have a term of not less than five nor more 
than 30 years and will be sold at competitive bidding 
for the best price obtainable, but for a price to 
Georgia of not less than 98% nor more than 101-3/4% 
of the principal amount thereof, plus accrued interest. 
The new bonds will be issued under the Indenture 
dated as of March 1, 1941, between Georgia and 
Chemical Bank, as Trustee, as heretofore supple- 
mented by a Supplemental Indenture to be dated as of 
February 1, 1979, in the case of the $100,000,000 
principal amount of new bonds and April 1, 1979, in 
the case of the $125,000,000 principal amount of new 
bonds. 


It is stated that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Georgia to sell the new bonds 
with a 30-year term or some shorter term and that it is 
in the public interest for Georgia to be afforded the 
necessary flexibility to adjust its financing program to 
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developments in the markets for long-term debt 
securities when and as they occur in order to obtain 
the best possible price, interest rate, and term for its 
new bonds. Georgia intends, therefore, to decide on 
the term of each series of the new bonds after the 
date of the respective public invitation for proposals 
and then in each case notify prospective bidders by 
telephone, confirmed in writing, of its decision not 
less than 72 hours prior to the time of each bidding. 


The record has not been completed with respect to the 
issuance and sale of up to $125,000,000 of new bonds 
in April 1979. Accordingly, jurisdiction shall be 
reserved thereover. 


Georgia also proposes to issue up to $50,000,000 of 
preferred stock, without par value, but with a stated 
value of $25 per share or $100 per share, (“New Pre- 
ferred stock’’) and to sell such securities at 
competitive bidding for the best price obtainable but 
for a price to Georgia of not less than 100% nor more 
than 102% of the stated value per share, which shall 
also be the public offering price per share. In addition, 
Georgia intends to pay to the purchasers of the new 
preferred stock compensation for their services in pur- 
chasing the making a public offering of such shares. 
It is proposed that such stock be issued in February 
1979 but in any event not later than August 1979. The 
terms of the new preferred stock will be established 
by amendment to the charter of Georgia. Georgia may 
also make provision for a c'umulative sinking fund for 
the benefit of the new preferred stock which would 
retire annually not more than 5% of the number of 
shares initially issued, commencing five years after 
the sale, with the non-cumulative option on any 
sinking fund date, commencing five years or later 
after the sale, of redeeming an additional like 
numbger of shares. 


Georgia intends to use the proceeds from each sale of 
the new bonds and the sale of the new preferred stoc, 
along with other funds, in financing its 1979 con- 
struction. 


The fees and expenses to be incurred in connection 
with the $100,000,000 of new bonds and the preferred 
stock are estimated at $171,000 and $135,000 
respectively. The proposed transactions have been 
authorized by the Georgia Public Service Commission. 
No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20875), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
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Standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted with respect to 
the issuance and sale of up to $100,000,000 of first 
mortgage bonds and up to $50,000,000 of preferred 
stock, jurisdiction being reserved over the issuance 
and sale of up to $125,000,000 of first mortgage bonds 
in April 1979 as to which the record is not yet 
complete. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, except with respect to the transaction as to 
which the record is not yet complete, subject to the 
terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the issuance and sale of up to 
$125,000,000 of first mortgage bonds in April 1979 as 
to which the record is not yet complete. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20919/February 12, 1979 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6254) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


Louisiana Power & Light Company (“LP&L”), an 
electric utility subsidiary company of Middle South 
Utilities, Inc., a registered holding company, has filed 
a declaration and amendments thereto with this 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”), 
and Rule 50 promulgated thereunder concerning the 
following proposed transaction. 





LP&L intends to establish, by appropriate corporate 
action, a new series of its Preferred Stock, 
Cumulative, $100 par value, which shall consist of 
350,000 shares (“Stock”) and to issue and sell the 
Stock, subject to the competitive bidding require- 
ments of Rule 50 under the Act. The dividend rate of 
the Stock (which will be a multiple of 1/25th of 1%) 
and the price to be paid to LP&L for the Stock (which 
will not be less than $100 nor more than $102.75 per 
share) will be determined by the competitive bidding. 
The terms of the Stock will include a prohibition until 
March 1, 1984, against refunding the Stock, directly or 
indirectly, with funds derived from the issuance of 
debt securities at a lower effective cost or from the 
issuance of other stock, which ranks prior to or on a 
parity with the Stock as to dividends or assets, at a 
lower effective dividend cost. 


LP&L will apply the net proceeds derived from the 
issuance and sale of the Stock to the payment in part 
of short-term borrowings estimated to total 
$115,000,000 at the time the sale proceeds are 
received, to the financing in part of the company’s 
construction program, and to other corporate 
purposes. 


The fees, commission, and expenses incurred or to be 
incurred in connection with the proposed transaction 
total $145,000, including counsel fees of $46,500, 
printing and engraving costs of $42,500, auditor's 
fees of $13,500 and miscellaneous expenses of 
$15,307. In addition, the fee of counsel for the 
successful bidders is estimated at $17,000, and is to 
be paid by the successful bidders. No state or federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20885), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that is appropriate in the public interest and in the 
interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20920/February 14, 1979 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6042) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF SHORT-TERM NOTES TO BANKS AND 
TO COMMERCIAL PAPER DEALER AND EXCEPTION 
FROM COMPETITIVE BIDDING 


Allegheny Power System, Inc. (“Allegheny”), a regis- 
tered holding company, has filed with this 
Commission a post-effective amendment to the appli- 
cation previously filed in this proceeding pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50(a)(5) promulgated 
thereunder regarding the following proposed trans- 
actions. 


By orders in this proceeding dated September 21, 
1977, and August 24, 1978 (HCAR Nos. 20185 and 
20682), Allegheny was authorized to borrow funds 
during the period ending March 31, 1979, through the 
issuance and sale of short-term notes to banks and 
commercial paper to a commercial paper dealer in an 
aggregate amount not to exceed $70,000,000 out- 
standing at any one time. The notes and commercial 
paper were to be issued and renewed from time to 
time as funds were required prior to March 31, 1979, 
provided that no such notes or commercial paper 
would mature after September 30, 1979. The list of 
banks and maximum amounts to be borrowed were as 
follows: 


Citibank, N.A., New York, 
New York 

The Chemical Bank, New York, 
New York 

Mellon Bank, N.A., Pittsburgh, 
Pennsylvania 

Pittsburgh National Bank, 
Pittsburgh, Pennsylvania 

Manufacturers Hanover Bank, 
New York, New York 


$ 40,000,000 
30,000,000 
55,000,000 

7,500,000 
60,000,000 
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Irving Trust Company, 
New York, New York 

Chase Manhattan Bank, N.A., 
New York, New York 


5,000,000 


2,500,000 


$200,000,000 


The maximum amount of such borrowings at any one 
time outstanding was not when taken together with 
any commercial paper then outstanding, to be in 
excess of $70,000,000. 


By post-effective amendment, it is now proposed that: 
(1) the period for the borrowings be extended to 
March 31, 1980, (2) the latest maturity date be 
September 30, 1980, and (3) the maximum amount of 
bank notes and commercial paper outstanding at any 
one time be increased to $130,000,000. 


As of January 5, 1979, Allegheny had $47,905,000 of 
short-term debt outstanding. It is stated that 
Allegheny desires to increase and extend its authority 
to issue short-term debt to permit it to make such 
investments as may be necessary to assist its subsidi- 
aries to the greatest extent possible. The presently 
projected maximum investments by Allegheny in its 
subsidiaries in 1979 are as follows: Monongahela 
Power Company, $25,000,000; The Potomac Edison 
Company, $30,000,000; and West Penn Power 
Company, $25,000,000. The presently estimated 1979 
construction programs of the subsidiaries are as 
follows: Monongahlea Power Company, $70,000,000 
to $75,000,000; The Potomac Edison Company, 
$65,000,000 to $70,000,000; and West Penn Power 
Company, $120,000,000 to $125,000,000. 


Each note payable to a bank will be dated as of the 
date of the borrowing which it evidences, will mature 
not more than two hundred seventy (270) days after 
the date of issuance or renewal thereof, will bear 
interest at the prime or equivalent interest rate of the 
bank at which the borrowing is made in effect at the 
time of issuance, or in effect from time to time, and 
will be prepayable at any time without premium or 
penalty. 


The proposed commercial paper will be in the form of 
promissory notes in denominations of not less than 
$50,000 nor more than $5,000,000, will be of varying 
maturities, with no maturity more than 270 days after 
the date of issue, and will not be prepayable prior to 
maturity. The commercial paper notes will be sold 
directly to the dealer, at a discount not in excess of 
the discount rate per annum prevailing at the time of 
issuance for commercial paper of comparable quality 
and of the particular maturity. The dealer may reoffer 
the commercial paper at a discount rate of 1/8 of 1% 
per annum less than the discount rate to Allegheny. 
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Allegheny may issue commercial paper notes if (1) the 
interest costs thereof is eqal to or less than the 
effective interest cost at which Allegheny could 
borrow the same amount from the banks named 
herein at that time or (2) Allegheny cannot at that time 
borrow the same amount for the same period of time 
from the banks named herein. The dealer will reoffer 
the commercial paper notes to not more than 200 of 
its customers, identified and designated in a list 
(non-public) prepared in advance. It is expected that 
the commercial paper notes will be held by the 
dealer’s customers to maturity, but if the customers 
wish to resell prior to maturity, the dealer, pursuant to 
a verbal repurchase agreement, will repurchase the 
notes and reoffer them to others on said list. 


The original filing stated that no commitment or 
agreement had been made with respect to the 
proposed borrowings and that Allegheny and its sub- 
sidiaries maintain balances to meet regular operating 
requirements at all of the banks which may vary in 
amount from time to time. It was stated that such 
balances are generally either on the basis of a 
percentage of the line of credit extended by such bank 
(for example 10%), or a higher percentage of notes 
outstanding (for example 20%), whichever is greater, 
or a percentage of the line of credit (for example 10%) 
plus a percentage (for example 10%) of notes out- 
standing, in every case on an average annual basis. If 
such balances were maintained by Allegheny solely to 
fulfill compensating balance requirements for 
borrowings to be made by Allegheny, the effective 
interest cost to Allegheny of issuing and selling the 
notes would be no more than 14.68% on the basis of 
a prime commercial credit rate of 11-3/4% and 15% 
with a prime rate of 12%. 


By an earlier post-effective amendment, it was stated 
that certain of the banks listed above had offered to 
substitute fees for, or to be used in conjunction with, 
lower compensating balances than those set forth 
above. The fee arrangements vary. In some cases fees 
equal to a specific percentage of the prime 
commercial rate (for example 8-1/2% of the prime 
commercial rate) are involved, while in another 
instance the arrangement provides that balances be 
maintained equal to 5% of the line of credit with an 
additional fee of 2-1/2% of prime. Allegheny is not to 
utilize the fee arrangements unless the effective cost 
thereof is less than the compensating balance 
arrangement in effect at that bank at that time. It is 
stated that the fee arrangements produce an effective 
interest cost of issuing and selling the notes of 
between 13.35% and 14.05% on the basis of a prime 
commercial rate of 11-3/4% and 13.63% and 14.35% 
on the basis of a prime commercial credit rate of 12% 
rather than the 14.68% and 15.00% effective cost 
resulting from meeting compensating balance require- 
ments set forth above. 





Exception from the competitive bidding requirements 
of Rule 50 has been requested for the proposed 
issuance and sale of commercial paper pursuant to 
paragraph (a)(5) thereof, since it is not practicable to 
invite competitive bids for commercial paper and 
current rates for commercial paper for prime 
borrowers such as Allegheny are published daily in 
financial publications. Allegheny has also requested 
authority to file certificates under Rule 24 with respect 
to the issuance and sale of commercial paper on a 
quarterly basis. 


In all other respects the proposed transactions remain 
the same. No state commission and no _ federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment to the application has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20892), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application, as amended by said 
post-effective amendment, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended by said post-effective amendment, be, 
and it hereby is, granted, effective forthwithy, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time for 
filing the certification thereunder is extended so as to 
allow filing on a quarterly basis. 


For the Commission, by the ‘Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20921/February 14, 1979 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 


(70-6252) 


SUPPLEMENTAL ORDER RELEASING JURISDICTION 
HERETOFORE RESERVED WITH RESPECT TO 
ISSUANCE AND SALE OF COMMON STOCK AND 
ISSUANCE OF BONDS FOR SINKING FUND 
PURPOSES 


Ohio Edison Company (“Ohio Edison”), an operating 
company and a registered holding company, has filed 
with this Commission post-effective amendments to 
its application-declaration previously filed and 
amended pursuant to Sections 6(a) and 7 of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rule 
50 promulgated thereunder concerning the following 
matters. 


By order dated February 1, 1979 (HCAR No. 20908), 
Ohio Edison was granted an exemption from 
competitive bidding pursuant to Rule 50(a)(5) in 
connection with the proposed issuance and sale of up 
to 6,000,000 shares of authorized but unissued shares 
of its common stock (“New Common Stock”). Juris- 
diction was reserved in said order with respect to (1) 
the issuance and sale of the New Common Stock and 
issuance of sinking fund bonds; (2) the terms of the 
issuance and sale of the New Common Stock, 
including the price and the underwriters’ compensa- 
tion; and (3) the fees and expenses to be incurred in 
connection with the proposed transactions. 


By post-effective amendment Ohio Edison states that 
it has negotiated the terms of the sale of 6,000,000 
shares of New Common Stock to a group of under- 
writers headed Ly Morgan Stanley & Co., Inc., Merrill 
Lynch White Weld Capital Markets Group and Dean 
Witter Reynolds, Inc. Under the proposed arrange- 
ments, the underwriters will pay Ohio Edison $15.97 
per share and will offer the shares to the public at 
$16.50 per share. The underwriting discounts and 
commissions will be $.53 per share, or 3.21% of the 
public offering price. The last reported sale price of 
Ohio Edison’s common stock on the New York Stock 
Exchange immediately prior to the setting of the fore- 
going terms was $16-3/8. 


The fees and expenses to be incurred are estimated at 
$2,000 in connection with the issuance of the sinking 
fund bonds and $198,100 in connection with the 
issuance and sale of the New Common Stock, the 
latter figure including $55,000 of printing fees, 
accounting fees of $49,000 and legal fees of $25,000. 
The Public Utilities Commission of Ohio has 
authorized the issuance and sale of the New Common 
Stock and the issue and use of the sinking fund 
bonds. No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
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rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendments, be 
granted and permitted to become effective and that 
the jurisdiction heretofore reserved be released: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective 
amendments, be, and it hereby is, granted and per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promul- 
gated under the Act and that the reservation of juris- 
diction previously ordered be, and it hereby is, 
released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20922/February 15, 1979 


In the Matter of 
NINEVEH WATER COMPANY 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-6067) 


ORDER AUTHORIZING INCREASE IN LOANS TO 
WATER COMPANY SUBSIDIARY 


Pennsylvania Electric Company (‘‘Penelec’’), an 
electric utility subsidiary company of General Public 
Utilities Corporation, a registered holding company, 
and Nineveh Water Company (“Nineveh”), a water 
company subsidiary of Penelec, have filed with this 
Commission post-effective amendments to their 
application-declaration previously filed and amende 

in this matter pursuant to Sections 6, 7, 9(a), 10 ana 
12(b) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rules 43 and 45 promulgated there- 
under concerning the following proposed transaction. 


By order dated December 22, 1977 (HCAR No. 20333), 
Nineveh was authorized to issue and sell up to 
$800,000 principal amount of its demand notes to 
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Penelec through December 31, 1978. The proceeds 
from such borrowings were to be used by Nineveh to 
repair its facilities damaged by the July 1977 flood at 
Johnstown, Pennsylvania and to modify the Findley 
Run Dam. Through November 27, 1978, Nineveh has 
so issued and sold $420,000 of such notes. 


By post-effective amendment it is stated that the 
estimated cost of repairs and improvement has 
increased from $800,000 to $1,231,000, all of which 
increase is attributable to additional work at the 
Findley Run Dam spillway, as follows: 


$368,000 
25,000 
22,000 
16,000 


Increase spillway capacity 
Warning system 
Pizemeter installation 
Contingency 


$431 ,000 


Applicants-declarants request that the aggregate 
principal amount of notes which Nineveh is authorized 
to issue and sell to Penelec be increased by $431,000 
to $1,231,000 and that the period within which such 
notes be issued and sold be extended until December 
31, 1979. Such notes will bear interest at a rate of 1.25 
times the prime rate in effect from time to time at 
Mellon Bank. Interest on the notes shall be paid by 
Nineveh only if and to the extent that the “available 
net income,” as defined in the notes, is sufficient to 
pay such interest. 


Nineveh has applied to the Small Business Adminis- 
tration (“SBA”) for a $775,600 disaster relief loan, 
which loan is the subject of a separate application 
before this Commission (File No. 70-6201) and the 
proceeds from which loan would be used by Nineveh 
to repay the borrowings from Penelec. It is stated that 
Nineveh has requested the SBA to increase the 
amount of that loan to $1,230,600 to reflect the 
increased cost of repairs and improvements. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $1,000. The Pennsylvania Public Utilities 
Commission has authorized the proposed transaction. 
No other state commission and no _ federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


M1e notice of the filing of said post-effective amend- 
ments to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20821), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 





thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10588/February 9, 1979 


In the Matter of 

AMERICAN LEADERS FUND, INC. 
EMPIRE FUND, INC. 

and 


FOURTH EMPIRE FUND, INC. 
421 Seventh Avenue 
Pittsburgh, PA 15219 


(812-4332) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR ORDER 
EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that American Leaders 
Fund, Inc., (“American Leaders”), Empire Fund, Inc. 
(“Empire”), and Fourth Empire Fund, Inc. (“Fourth 
Empire”) (hereinafter American Leaders, Empire, and 
Fourth Empire are collectively referred to as “Appli- 
cants”), registered under the Investment Company Act 
of 1940 (the “Act”) as open-end, diversified manage- 
ment investment companies, filed an application on 
July 7, 1978, and an amendment thereto on December 
4, 1978, requesting an order pursuant to Section 17(b) 
of the Act exempting the proposed statutory merger of 
Empire and Fourth Empire into American Leaders 


from the provisions of Section 17(a) of the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicants state that American Leaders is engaged in 
a continuous offering of its shares to the public, and 
that Empire and Fourth Empire, created as “exchange 
type” or “swap” funds, commenced and completed 
public offerings of their shares in exchange for stock 
or other securities of various corporations shortly 
after their organization. Applicants represent that as 
of October 31, 1978, the net assets of American 
Leaders, Empire, and Fourth Empire were $14,684,628, 
$20,965,979 and $18,489,689, respectively, and that 
American Leaders, Empire and Fourth Empire had 
661, 662, and 1,665 shareholders, respectively. 


Applicants represent that each of their Boards of 
Directors has decided to recommend the proposed 
merger to their shareholders. Applicants state that 
American Leaders, Empire, and Fourth Empire have 
entered into an Agreement of Merger, under which 
Empire and Fourth Empire shall be merged into 
American Leaders in accordance with the laws of the 
State of Maryland, and that on the date the merger 
becomes effective (the “Effective Date”), the out- 
standing shares of capital stock of Empire and Fourth 
Empire shall be converted into shares of American 
Leaders based upon the relative net asset values of 
the Applicants. Shares of capital stock of Empire and 
Fourth Empire owned by each shareholder on the 
Effective Date will be converted into such number of 
shares of American Leaders as shall have an 
aggregate net asset value (as of the last day on which 
the New York Stock Exchange is open for unrestricted 
trading prior to the Effective Date) (the “Valuation 
Date”) equal to such shareholder’s pro rata interest in 
the value of the net assets of shares held in Empire 
and Fourth Empire respectively. Applicants state 
that under ordinary circumstances, no more than two 
calendar days could pass between the Valuation Date 
and the Effective Date, and assure that such period 
shall not exceed a maximum of three days. Applicants 
state that as a result of the merger, the separate 
existence of Empire and Fourth Empire shall cease. 


Applicants state that the investment advisers of 
American Leaders, Empire, and Fourth Empire are 
Federated Asset Management Corporation (“Asset 
Management”), F.E.F. Research Corporation, and 
Empire IV Research Corporation, respectively; that 
each of those investment advisers is a wholly-owned 
subsidiary of Federated Investors, Inc. (“Investors”); 
that Federated Research Corporation (“Research”), 
another wholly-owned subsidiary of Investors, 
currently acts as sub-investment adviser to each 
Applicant; and that the investment advisory contracts 
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between each Applicant and its investment adviser, 
and the sub-advisory agreements between each of the 
investment advisers and Research have terms and 
conditions which are identical in all material respects. 
According to the application, the Board of Directors of 
American Leaders has determined to propose to 
shareholders the ratification of a new investment 
advisory contract with Asset Management which 
contract would consolidate into Asset Management 
the advisory activities now performed by Research. 


Applicants state that each of their investment policies 
and investment restrictions are identical in all material 
respects; that the investment objective of both Empire 
and Fourth Empire is long-term growth of capital and 
of income; and that the investment objective of 
American Leaders is growth of capital and of income. 
According to the application, Asset Management 
recommends securities for American Leaders’ port- 
folio from securities of the 100 companies on the 
“Leader’s List”, a list of 100 “blue chip’ companies 
selected by Research. Applicants represent that 
American Leaders, as the surviving corporation of the 
merger, does not contemplate selling, except in the 
ordinary course of business, any portfolio securities it 
will receive from Empire and Fourth Empire in the pro- 
posed merger because all of Empire’s and Fourth 
Empire’s portfolio securities are on the Leader’s List. 


Applicants state that they each distribute to their 
shareholders substantially all of their net investment 
income; that American Leaders distributes net taxable 
long-term capital gains to its shareholders; and that 
Empire and Fourth Empire retain a portion of net 
taxable long-term capital gains, paying the applicable 
federal tax thereon. Applicants contemplate that, if 
Empire and Fourth Empire are merged into American 
Leaders, the policies of American Leaders with 
respect to distribution of net income and capital gains 
would be followed. Applicants believe that this 
change in policy for Empire and Fourth Empire, with 
respect to distributions of long-term capital gains, 
will have no material adverse effect upon their share- 
holders. 


According to the application, Applicants will make the 
following distributions and accruals prior to the 
Effective Date, which they believe will put the share- 
holders of each Applicant on a more equal basis upon 
which to effect the exchange of shares: (1) each 
Applicant will distribute to its shareholders a dividend 
consisting of substantially all of its then undistributed 
net taxable investment income and net taxable short- 
term capital gains (if any); (2) American Leaders will 
distribute to its shareholders a long-term capital gains 
distribution, if available, substantially equal to its 
long-term capital gains realized, but not previously 
distributed, since March 1, 1978, the start of its fiscal 
year; and (3) the federal income tax payable with 
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respect to the long-term capital gains realized by 
Empire and Fourth Empire from the beginning of their 
fiscal years, January 1, 1978 and April 1, 1978, 
respectively, up to the Effective Date (which shall be 
the close of their taxable years), will be accrued as 
liabilities of Empire and Fourth Empire in order that 
such liabilities are charged against the value of their 
net assets in determining the number of shares of 
American Leaders to be issued to Empire and Fourth 
Empire shareholders in the merger. Applicants state 
that as of October 31, 1978, American Leaders, 
Empire and Fourth Empire had realized long-term 
capital gains of $234,292, $280,994 and $227,739 
respectively. At the end of their last fiscal years, 
American Leaders, Empire and Fourth Empire had 
capital loss carryforwards for tax purposes in the 
amount of $2,423, $3,449,991 and $3,817,092, 
respectively, which amounts can be used to offset (1) 
any realized capital gains prior to the Effective Date, 
and (2) if utilized prior to the expiration of the appli- 
cable carryforward periods, any capital gains realized 
by American Leaders, the surviving corporation of the 
merger. In view of the capital loss carryforwards of 
Empire and Fourth Empire, Applicants conclude that 
it is unlikely that Empire or Fourth Empire will incur 
any federal tax that would have to be accrued prior to 
the merger. 


Applicants state that prior to the Effective Date that 
they will have received either a ruling from the Internal 
Revenue Service, or opinions from their respective tax 
counsel, that the proposed merger will constitute a 
reorganization under Section 368(a)(1)(A) of the 
Internal Revenue Code. Applicants further state that 
the consequences of such a reorganization are the 
following: (1) no Applicant will recognize any gain or 
loss as a result of the merger; (2) the assets acquired 
by American Leaders in the merger will have the same 
tax basis and holding period as those assets had in 
the hands of Empire and Fourth Empire, respectively; 
(3) the exchange of Empire and Fourth Empire shares 
for shares of American Leaders will not result in the 
recognition of gain or loss by shareholders; and (4) 
the American Leaders shares so acquired will, in the 
hands of Empire and Fourth Empire shareholders, 
retain the same tax basis and holding period as those 
of the shares exchanged. 


According to the application, Applicants’ Board of 
Directors have each concluded that the use of a tax 
adjustment formula, to take into account each Appli- 
cant’s unrealized gains and losses, and tax loss carry- 
forwards, would be inappropriate in this situation. 
Applicants suggest that the use of a tax adjustment 
formula among merging investment companies with 
varying unrealized gains or losses, or tax loss carry- 
forwards, does not result in any “determinatively valu- 
able adjustment to any identifiable group of share- 
holders.” In this regard, Applicants assert that any tax 





impact depends on a variety of future indeterminable 
factors, including: (1) market action; (2) the timing of 
realized gains; and (3) the period of time for which a 
shareholder holds shares of American Leaders. 


Section 17(a) of the Act provides, in part, that it shall 
be unlawful for any affiliated person of a registered 
investment company, or any affiliated person of such 
person, knowingly to sell to or to purchase from such 
registered investment company any security or other 
property. Section 17(b) of the Act provides that the 
Commission, upon application, shall exempt a pro- 
posed transaction from the provisions of Section 17(a) 
of the Act if evidence establishes that the terms of the 
proposed transaction, including the consideration to 
be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person con- 
cerned, and that the proposed transaction is 
consistent with the policy of each registered invest- 
ment company concerned and with the general 
purposes of the Act. Section 2(a)(3) of the Act defines 
the term “affiliated person” of another person, to 
include any person directly or indirectly controlling, 
controlled by, or under common control with, such 
other person. Applicants state that the Boards of 
Directors of each Applicant are composed of the same 
eight members. Applicants submit that because of the 
identity of membership on their Boards of Directors, 
and the fact that the same organization, Investors, 
controls their investment advisers and sub-investment 
advisers, it might be deemed that any disposition of 
portfolio securities by one Applicant to another, or 
any acquisition by one Applicant of the portfolio 
securities of another, by merger or otherwise, would 
be prohibited by Section 17(a) of the Act. 
Accordingly, Applicants have requested an order of 
the Commission pursuant to Section 17(b) of the Act 
exempting from the provisions of Section 17(a) of the 
Act, the proposed merger of Empire and Fourth 
Empire into American Leaders. 


Applicants submit that the operation of three 
corporations is generally more expensive than the 
operation of a single corporation, and state that they 
believe that certain expenses will be less after the pro- 
posed merger than what such expenses would have 
been if incurred by each Applicant individually. Based 
upon the projected expenses of American Leaders for 
the first fiscal year after the merger, Applicants 
estimate the following savings to shareholders as a 
result of the elimination of duplicative services: 
directors fees of $7,520; administrative, personnel, 
and service expenses of $58,377; custodian, transfer 
and dividend disbursing agent fees of $20,985; 
auditing fees of $15,800; and legal fees of $6,150. 
Applicants assert that, as a result of these savings, 
shareholders are likely to derive an immediate 
economic benefit from the proposed merger. Appli- 
cants state that these figures exclude costs which are 


attributable to the proposed merger because such 
costs are not recurring expenses. 


Applicants estimate that Empire and Fourth Empire 
will incur costs in the amount of $10,200 and $17,850 
respectively in connection with the expenses of their 
special meetings to vote on the proposed merger, and 
that, including such expenses, the total expenses of 
the proposed merger will be $62,000. Applicants state 
that the costs of the merger will be allocated among 
them so that each Applicant will bear its proportionate 
share of the expenses of the merger based upon its 
respective net assets. 


Applicants state that their investment advisory fee 
rates are identical, and that the state expense 
limitation rules to which each Applicant is subject are 
also identical. Applicants submit that these state 
expense limitations rules would be more restrictive on 
the larger asset base which would result from the pro- 
posed merger, than what such expense limitations 
would be on each Applicant presently. Thus, Appli- 
cants assert that the economic benefits of the pro- 
posed merger to Investors, the parent of each Appli- 
cant’s investment adviser, are minimal. Applicants 
state that Investors is not paying any of the costs of 
the merger. 


Applicants state that because of the nature of Empire 
and Fourth Empire, continuous offerings of their 
shares have never been made, and that, as a result, 
these funds have and will continue to grow smaller 
because of redemptions. In the opinion of each of 
their Boards of Directors, if any of the Applicants 
became uneconomical, they would have to propose a 
distribution of assets and dissolution, or take other 
steps as deemed appropriate. Applicants state that 
the proposed merger will enable shareholders to 
continue their investment in a fund which would meet 
their investment goals, and that reorganization 
appears to each Applicant’s Board of Directors to be 
to the benefit of all shareholders. Applicants further 
state that each of their Boards of Directors have con- 
cluded that the proposed merger is_ particularly 
appropriate in view of the similarity of each Appli- 
cant’s investment objectives, investment policies, 
management, and management operating procedures. 
Applicants assert that the increased size of American 
Leaders after the proposed merger would make 
American Leaders more attractive to prospective 
investors, and state that each of their Boards of 
Directors have considered, among other things, the 
projected expenses and savings resulting from the 
merger and the other benefits of the merger to the 
various parties. 


Applicants submit that the proposed merger is 
consistent with their investment objectives, and with 
the general purposes of the Act, and does not involve 
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any of the practices which Section 17(a) of the Act 
was designed to prevent. According to the appli- 
cation, the Boards of Directors have concluded that 
the proposed transaction is consistent with the policy 
of each Applicant in all material respects. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 27, 1979, at 10:00 
a.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed contempor- 
aneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10589/February 12, 1979 


In the Matter of 


FIDELITY GOVERNMENT SECURITIES FUND, LTD. 


FIDELITY MANAGEMENT & RESEARCH COMPANY 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4405) 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 2(a)(19) OF 
THE ACT. 
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Fidelity Government Securities Fund, Ltd. (“Fund”), 
registered under the Investment Company Act of 1940 
(the “Act”) as an open-end, diversified, management 
investment company, and Fidelity Management & 
Research Company (“FMR”), Non-Managing General 
Partner and investment adviser of the Fund 
(collectively the “Applicants”), filed an application on 
December 13, 1978, for an order of the Commission 
pursuant to Section 6(c) of the Act exempting the 
Fund and its Managing General Partners from the pro- 
visions of Section 2(a)(19) of the Act to the extent that 
the Fund’s Managing General Partners would other- 
wise be deemed to be “interested persons” of the 
Fund or FMR solely because they are general partners 
in the Fund. 


On January 16, 1979, a notice (Investment Company 
Act Release No. 10561) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing, and stated that 
an order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 2(a)(19) of the Act to the extent requested 
be, and hereby is, granted, effective forthwith, subject 
to the continued effectiveness of the undertakings set 
forth in the application, which Applicants agreed may 
be made conditions of this order, and which are 
summarized in the notice. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10590/February 12, 1979 


In the Matter of 
NATIONWIDE LIFE INSURANCE COMPANY 


and 





} 


MFS VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, Ohio 43216 


(812-4378) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING CERTAIN OFFERS OF EXCHANGE AND 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2), 27(d), AND RULE 22c-1 


Nationwide Life Insurance Company (“Nationwide”), a 
stock life insurance company organized under the 
laws of the State of Ohio, and MFS Variable Account 
(“MFS”), a separate account of Nationwide registered 
under the Investment Company Act of 1940 (“Act”) as 
a unit investment trust (collectively “Applicants”), 
filed an application on October 16, 1978, and an 
amendment thereto on December 11, 1978, pursuant 
to Section 11 of the Act for an order approving, to the 
extent necessary, certain offers of exchange and pur- 
suant to Section 6(c) of the Act, for an order 
exempting from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d), and Rule 22c-1 of 
the Act, to the extent necessary, a proposed change 
in the pricing of one of their variable annuity con- 
tracts. 


On January 15, 1979, the Commission issued a notice 
(Investment Company Act Release No. 10557) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it has been 
found that the granting of the application is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 11 of the Act, to 
the extent necessary, that the proposed offers of 
exchange be approved and, 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption of the 
proposed transactions from the provisions of Sections 
2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 
27(d), and Rule 22c-1 to the extent necessary to 
permit Applicants to implement a proposed change in 
the pricing of one of their variable annuity contracts, 
be, and hereby is, granted effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10591/February 12, 1979 


In the Matter of 

KEYSTONE CUSTODIAN FUNDS, INC. 
THE KEYSTONE COMPANY OF BOSTON 
AMERICAN LIQUID TRUST 

POLARIS FUND INC. 

and 


CORNERSTONE FINANCIAL SERVICES, INC. 
99 High Street 
Boston, Massachusetts 02110 


(812-4420) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
FROM SECTION 22(d) OF THE ACT AND PURSUANT 
TO SECTION 11(a) OF THE ACT TO PERMIT OFFERS 
OF EXCHANGE 


NOTICE IS HEREBY GIVEN that Keystone Custodian 
Funds, Inc. (“Keystene”), as trustee of the Keystone 
Custodian Funds, Series B-i, B-2, B-4, K-1, K-2, S-1, 
S-3 and S-4 (the “Series Funds”), Polaris Fund Inc. 
(“Polaris”) and American Liquid Trust (‘‘ALT’’) 
(collectively the “Funds”), each of which is registered 
as an open-end, diversified, management investment 
company under the Investment Company Act of 1940 
(the “Act”), and The Keystone Company of Boston 
(‘“Keystone-Boston’’) and Cornerstone Financial 
Services, Inc. (“Cornerstone”) (collectively referred to 
with the Funds as “Applicants’”), filed an application 
on January 12, 1979, and an amendment thereto on 
February 9, 1979, for an order of the Commission (1) 
pursuant to Section 11(a) of the Act to permit offers to 
exchange shares of the Funds on a basis other than 
their relative net asset values and (2) pursuant to 
Section 6(c) of the Act granting an exemption from 
Section 22(d) of the Act in connection with such 
exchanges. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations made therein, which 
are summarized below. 
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Applicants state that Keystone, in addition to being 
trustee for the Series Funds, also serves as the invest- 
ment adviser to Polaris. ALT Management Corpora- 
tion, a subsidiary of Keystone, serves as investment 
adviser to ALT. Keystone-Boston and Cornerstone act 
as principal underwriters of the shares issued by each 
of the Series Funds and Polaris. Cornerstone has an 
underwriting agreement with ALT. 


Applicants state that Keystone-Boston and Corner- 
stone maintain a continuous public offering of shares 
of the Series Funds and Polaris at net asset value plus 
a sales charge. Shares of Polaris and the Series Funds 
other than B-1 Fund are sold with a sales charge of 
8.5 percent or less; shares of B-1 Fund are sold with a 
sales charge of 4.25 percent or less. The respective 
sales charge for each of the Series Funds and Polaris 
is reduced on purchases of $15,000 or more. Shares of 
ALT, a money market mutual fund, are sold without a 
sales charge. 


Appiicants state that on December 8, 1977, the 
Commission entered an order (the “1977 Order’) pur- 
suant to Section 11(a) of the Act permitting offers to 
exchange shares of the Series Funds on a basis other 
than their relative net asset values and pursuant to 
Section 6(c) of the Act granting an exemption from 
Section 22(d) of the Act in connection with such 
exchanges (Investment Company Act Release No. 
10050). Under the 1977 Order each of the Series 
Funds, except B-1 Fund, is authorized to offer to 
exchange shares in one Series Fund for shares in 
another Series Fund at net asset value plus a $5 trans- 
action fee. B-1 Fund shares may be exchanged for 
shares of the other Series Funds upon payment of an 
additional sales charge equal to the difference 
between the sales charge on a purchase of B-1 Fund 
shares and the sales charge on a purchase of shares 
in the other Series Funds. The 1977 Order permits 
shares of B-1 Funds held as of October 13, 1977, or 
acquired after October 13, 1977, by conversion from 
another Series Fund to be exchanged for a’$5 trans- 
action fee but without an additional sales charge. 


Applicants now seek to permit shareholders of Polaris 
and ALT to exchange their shares for those of any 
other Fund on a basis similar to that permitted the 
Series Funds under the 1977 Order. Applicants 
represent that if the order requested is granted, shares 
of Polaris would be exchanged for shares of the other 
Funds at net asset value plus a $5 transaction fee. 
Shares of ALT purchased for cash would be 
exchanged for shares of other Funds plus the appli- 
cable current sales charge on the shares acquired. 
Exchanges from ALT at net asset value plus a $5 
transaction fee would be permitted when the ALT 
shares were acquired through conversion from Polaris 
or a Series Fund other than B-1 Fund and are being 
exchanged back for shares in Polaris or a Series Fund 
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other than B-1 Fund. Similarly, shares of ALT 
acquired by conversion from B-1 Fund, may be 
exchanged back into B-1 Funds at net asset value plus 
a $5 transaction fee or exchanged for shares in the 
other Series Funds or Polaris on the same basis as 
any exchange originating from B-1 Fund. Applicants 
state that requests for conversion of shares will be 
effected to eliminate or reduce, as far as possible, the 
payment of a sales load upon such conversion and 
therefore shares requiring the payment of no sales 
load upon conversion will be transferred first, shares 
requiring the payment of a reduced load will be trans- 
ferred next and finally share requiring a full sales load 
will be transferred. Shares acquired by reinvestment 
of capital gains or investment income dividends 
assume the conversion status of the shares on which 
they were paid. 


Applicants also request authorization of an arrange- 
ment whereby shareholders who have redeemed 
shares of B-1 Fund acquired through a cash purchase 
after October 31, 1977, or shareholders of ALT who 
acquired their shares upon conversion of B-1 Fund 
shares acquired for cash after October 31, 1977, may 
purchase, with the proceeds of that redemption, 
shares of any other Series Fund or Polaris by paying a 
sales charge equal in amount to the difference 


between the sales charge on a purchase of shares in 
B-1 Fund and the sales charge on a purchase in the 
other Series Funds or Polaris subject to the following 


conditions: (1) the offer is made to all shareholders of 
B-1 Fund and shareholders of ALT who acquired their 
shares upon conversion from B-1 Fund (where the B-1 
Fund shares were acquired for cash after October 31, 
1977) on the same basis and is described in their pro- 
spectuses, (2) such sale does not exceed the amount 
of the redemption proceeds (or the nearest full share 
if fractional shares are not purchased), (3) no such 
sale may be made to any shareholder who has exer- 
cised the reinvestment privilege previously with 
respect to any redeemable security issued by B-1 
Fund, (4) such redemption did not involve a refund of 
sales charges pursuant to Section 27(d) or 27(f) of the 
Act, and (5) such sale is effected within thirty (30) 
days after such redemption or within such lesser time 
as is described in the prospectus. 


Section 6(c) of the Act provides, in part, that the 
Commission by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction or any class or classes of 
persons, securities, or transactions from any 
provision or provisions of the Act or any rule or 
regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 





} 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 8, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, wiJl receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10592/February 13, 1979 


EXEMPTION OF ACQUISITION OF SECURITIES 
DURING THE EXISTENCE OF UNDERWRITING 
SYNDICATE 


Proposed Revision of Rule 
AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rulemaking. 

SUMMARY: The Commission is requesting public 
comment on the text of a proposed revision of a rule 
which permits an investment company to purchase 
securities from an underwriting syndicate in which 
certain affiliated persons of the investment company 
participate as syndicate members. The proposed 
revision generally would expand existing provisions to 


apply also to certain underwritings of municipal 
securities; would require directors to establish pro- 
cedures reasonably designed to ensure compliance 
with the rule and to review transactions pursuant to 
the rule at least quarterly; would revise the 
substantive provision of the rule relating to under- 
writers’ spreads; and would establish certain record- 
keeping requirements. A proposed amendment to the 
form for quarterly reports of management investment 
companies would require that any acquisition pur- 
suant to the rule be indicated therein. 


DATE: Comments must be received by March 30, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
(Please refer to File No. S7-771.) All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549 


FOR FURTHER INFORMATION CONTACT: 


Mark B. Goldfus, Special Counsel 
Investment Company Act Study Group 


or 


Brenda Sneed, Esq. 

Office of Investment Company Regulation 
Division of Investment Management 
Securities and Exchange Commission 

500 N. Capitol Street 

Washington, D.C. 20549 

(202) 376-3230. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today published for comment a proposed revision 
of rule 10f-3 [17 CFR § 270.10f-3] under the Invest- 
ment Company Act of 1940 [15 U.S.C. § 80a-1 et seq.] 
(“Act”) to permit the purchase of securities by regis- 
tered investment companies from underwriting syndi- 
cates in which certain affiliated persons of any such 
investment company participate as syndicate 
members.! The proposed rulemaking was prepared by 
the Division of Investment Management’s Investment 
Company Act Study Group in the context of its re- 
examination of the regulation of investment 
companies. 


Section 10(f) of the Act [15 U.S.C. 80a-10(f)] provides, 
in part that: 





1The term “affiliated person” is defined in section 
2(a)(3) of the Act [15 U.S.C. 80a-2(a)(3)]. 
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No registered investment company shall 
knowingly purchase or otherwise acquire, 
during the existence of any underwriting or 
selling syndicate, any security (except a 
security of which such company is the 
issuer) a principal underwriter of which is 
an officer, director, member of an advisory 
board, investment adviser, or employee of 
such registered company, or is a person 
(other than a company of the character 
described in section 12(d)(3)(A) and (B)) of 
which any such officer, director, member 
of an advisory board, investment adviser, 
or employee is an affiliated person, unless 
in acquiring such security such registered 
company is itself acting as a principal 
underwriter for the issuer. 


In 1958, the Commission promulgated rule 10f-3 [17 
CFR § 270.10f-3] which permits certain transactions 
that otherwise would be prohibited by section 10(f) of 
the Act, subject to compliance with prescribed con- 
ditions which are summarized below.* The 
Commission proposes to revise these conditions and 
to extend the permissive scope of rule 10f-3 to include 
also certain underwritings of municipal securities. 


BACKGROUND 


When considering the passage of legislation in 1940 
to provide a regulatory framework for the investment 
company industry, Congress voiced concern regarding 
the practice by some investment bankers of 
“dumping” otherwise unmarketable securities (for 
which they were responsible as underwriters or 
members of an underwriting syndicate) on investment 
companies which were controlled by, or affiliated 
with, such investment bankers.? This practice had 
also been employed to alleviate certain of the 





2investment Company Act Release No. 2797 (Dec. 2, 
1958), 23 FR 9549 (1958). 


3This practice was described in the Report of the 
Securities and Exchange Commission, /nvestment 
Trusts and Investment Companies, Part Three, 
Chapter Vil, “Abuses and Deficiencies in the Organi- 
zation and Operation of Investment Trusts and Invest- 
ment Companies.” H.R. Doc. No. 279, 76th Cong., 2d 
Sess. 2581, 2589 (1940). 
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affiliated underwriter’s financial difficulties.4 For 
example, an underwriter could benefit by rapidly 
turning over his securities inventory to produce 
working capital and to reduce the related expenses of 
carrying such an inventory. In contrast, an investment 
company could hold securities even if they were of 
questionable marketability in its investment portfolio 
without immediate cost complications, provided that 
there was no necessity to sell these securities to 
satisfy redemption requests. At the legislative 
hearings held prior to passage of the Act, Congress 
expressed concern over the amount of underwriting 
fees earned by the sponsors and affiliated persons who 
placed the securities with the investment company.° 
David Schenker, chief counsel of the Commission’s 
Investment Trust Study, testified at those hearings 
that section 10(f) was designed “[t]o protect the 
investment company from being compelled to 
purchase part of any security issued, of which an 
officer or director may be the principal under- 
writer... .”6 





4See Hearings on S.3580 Before a Subcommittee of 
the Commission on Banking and Currency, 76th 
Cong., 3d Sess. 209, 212-13 (1940) (“Senate Hearings 
on S.3580”). 


Sid. 


SHearings on H.R. 10065 Before a Subcommittee of 
the Commission on Interstate and Foreign Commerce, 
76th Cong., 3d Sess. 111 (1940). 


The language introduced in the original Senate bill 
(S.3580) and the comparable House bill (H.R. 8935) 
prohibited an investment company from acquiring 
securities in which an affiliated person participated as 
an underwriter, unless: (1) the company itself acted as 
underwriter; or (2) the securities were first issued to 
the public more than one year prior to the investment 
company’s acquisitions. In addition, the original 
language contained no provision for exemption by 
order or rule. $.3580, 76th Cong., 3d Sess., section 
10(g) (1940); H.R. 8935, 76th Cong., 3d Sess., section 
10(g) (1940). 


Senator Wagner, in his introductory remarks upon 
submission of the original Senate bill, stated that the 
provision was intended “[t]o prevent the use of the 
funds of investment companies to aid affiliated under- 
writers in their investment banking business. . . .” 86 
Cong. Rec. 2846 (March 14, 1940). See also Senate 
Hearings on S.3580 at 223. 


While the remarks at these Senate Hearings were 
made concerning provisions not ultimately adopted, 





Although section 10(f) prohibits any acquisition from 
a syndicate which includes an affiliated person of the 
investment company, Congress explicitly provided 
that the Commission could, by order or by rule, 
exempt any transaction or class of transactions from 
section 10(f), provided that such exemptions are 
consistent with the protection of investors. That rule- 
making authority exists independently of the 
exemptive authority granted to the Commission by 
section 6(c) of the Act [15 U.S.C. 80a-6(c)] and by the 
general rulemaking power under section 38 of the Act 
[15 U.S.C. 80a-37]. This express authorization would 
appear to indicate Congress’ belief that certain trans- 
actions of the type covered by section 10(f) might be 
permitted, provided that appropriate safeguards could 
be developed.” 


Pursuant to its specific rulemaking authority under 
section 10(f), the Commission has adopted three rules 
since 1940.° The most significant of these rules is 


rule 10f-3, which was adopted in 1958.9 Rule 10f-3 
presently permits, under certain specified conditions, 
the purchase of registered securities from under- 
writing syndicates whose members include affiliated 
persons of the purchasing investment company. The 
release announcing adoption of the rule stated that 
those conditions were designed to permit purchases 
without an exemptive order when the circumstances 
would make it unlikely that the purchases are 
inconsistent with the purposes of section 10(f).10 The 
conditions may be substantially summarized as: 


(a) the securities to be purchased are (i) 
part of an issue registered under the 
Securities Act of 1933 [15 U.S.C. 77a et 
seq.] (ii) purchased at not more than the 
public offering price and within specified 
time periods, and (iii) offered pursuant to a 
firm commitment underwriting; 





they are instructive. Section 10(f) as finally enacted 
was remarkably similar but less restrictive than the 
original language. The version which was finally 
adopted first appears in the Confidential Committee 
Draft, as a compromise version endorsed by both the 
Commission and the investment company industry. It 
was presented to Congress as substitute bill S.4108. 
No explanation exists for the revised language in 
section 10(f) other than that the entire bill, as 
modified, had the approval of both the Commission 
and the industry. S. Rep. No. 1775, 76th Cong., 3d 
Sess. 1-2 (1940). See also H.R. Rep. No. 2639, 75th 
Cong., 3d Sess. 15 (1940). 


Tit appears that the rulemaking authority which is 
contained in section 10(f) was also a result of the 
compromise agreement between the industry and the 
Commission following the Senate hearings on the 
original bill, S.3580. Supra, n.6. 


8Rule 10f-1 [17 CFR § 270.10f-1], promulgated in 
1941, permits investment companies to purchase 
securities of an issue underwritten by an affiliated 
person of the investment company where the invest- 
ment company itself also acts as an underwriter (but 
not as a principal underwriter), provided that certain 
conditions are met. Investment Company Act Release 
No. 73 (February 26, 1941), 6 FR 1191 (1941). Rule 
17a-1 [17 CFR § 270.17a-1], which exempts trans- 
actions executed pursuant to rule 10f-1, was promul- 
gated simultaneously. Investment Company Act 
Release No. 73 (February 26, 1941), 6 FR 1191 (1941). 


In the release announcing promulgation of rule 10f-1, 
) the Commission stated that the safeguards 


incorporated in that rule were designed, in part, “to 
assure that the transaction is carefully scrutinized by 
those directors of the investment company who have 
no personal interest in the underwriting.” (Emphasis 
added.) Investment Company Act Release No. 73, 
supra. it appears that iittie use has been made of rule 
10f-1 because of the potential liabilities to which an 
investment company would be exposed under section 
11 of the Securities Act of 1933 [15 U.S.C. 77(k)] if it 
participated directly as an underwriter. Problems 
could also arise under section 12(c) of the Investment 
Company Act [15 U.S.C. 80a-12(c)]. 


Rule 10f-2 [17 CFR § 270.10f-2], adopted by the 
Commission on January 5, 1944, permits the 
purchase of securities pursuant to the exercise of 
warrants or rights, provided that the warrants or rights 
are offered or granted on the same basis to all stock- 
holders, of the issuing company and do not exceed 
5% of the total amount of warrants or rights issued. 
Investment Company Act Release No. 606 (January 5, 
1944), 9 FR 339 (1944). 


Yinvestment Company Act Release NO. 2797, n.2, 
supra. 


10investment Company Act Release No. 2797, n. 2, 
supra, at p. 1 That release offers little explanation of 
the conditions set forth in rule 10f-3. The Commission 
did note, however, that the commission rates and pur- 
chase limitations contained in most of the orders 
issued by the Commission prior to promulgation of 
the rules were within the range established by sub- 
sections (b), (d) and (e) of rule 10f-3. 
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(b) the gross commission, spread or 
profit to the underwriters remains within 
certain prescribed percentage limits, 
depending upon the type of security to be 
purchased; 


(c) the issuer of the securities to be 
purchased has been in continuous 
operation for not less than three years; 


(d) the amount of securities to be 
purchased of any class does not exceed 
certain limits; 


(e) the consideration paid by the invest- 
ment company for the securities so 
purchased generally must not exceed 3% 
of such company’s total assets; 


(f) the securities must not be purchased 
directly or indirectly from certain affiliated 
persons, including the company’s invest- 
ment adviser; 


(g) the purchase must have been 
authorized by a resolution of the board of 
directors or a committee thereof; and 


(h) a statement of the transaction, indi- 
cating compliance with each of the rule’s 
provisions, must be filed with the 
Commission within thirty days after such 
purchase. 


The requirement that securities purchased under rule 
10f-3 be registered under the Securities Act of 1933 
became increasingly significant following the enact- 
ment of the Tax Reform Act of 1976, which, in part, 
permitted a management investment company 
organized as a corporation to pass through to its 
shareholders the tax-exempt character of income 
earned from municipal bond investments.'' Such a 





Tlinternal Revenue Code § 852, Pub. L. 94-455 (1976). 
Prior to 1976 (and frequently today), a sponsor who is 
organizing an investment company to invest in 
municipal bonds would structure it as a unit invest- 
ment trust, so that the tax-exempt character of the 
company’s income would flow through to the 
beneficial owners of its units and secondarily to 
“lock-in” the interest rates then prevailing in the 
marketplace. Because a unit investment trust has no 
management, and secondarily to preserve the interest 
rates attributable to its portfolio securities, a unit 
investment trust does not continuously purchase and 
sell portfolio securities; thus, its inability to purchase 
municipal securities under rule 10f-3 did not create a 
severe impediment to the trust’s operations. 


1124/SEC DOCKET 


company, popularly known as a municipal bond fund, 
could not purchase securities under rule 10f-3 
because municipal securities are exempt from 
registration under the Securities Act of 1933.'< More- 
over, although it appears that the municipal bond 
funds’ demands for large blocks of securities of a 
particular issuer at specific yields and maturities 
cannot always be satisfied in the secondary market, 
such blocks often can be purchased in the primary 
market. Consequently, beginning in December, 
1976, shortly after the first municipal bond funds 
organized as corporations registered as investment 
companies under the Act, several applications, which 
are discussed in detail below, were filed requesting 
orders under section 10(f) of the Act to permit 
municipal bond funds to purchase securities from 
underwriting syndicates in which their affiliated 
persons are members. 


PROPOSED AMENDMENTS TO RULE 10f-3 


The proposed amendments to rule 10f-3 have two 
major purposes. First, they would allow municipal 
bond funds to purchase securities pursuant to the rule 
rather than require their applying individually for 
exemptive orders under section 10(f) of the Act. 
Second, they would change the role of directors of an 
investment company in establishing the procedures 
and terms for such company’s purchasing securities 
from an underwriting syndicate of which an affiliated 
person is a member. 


A. Inclusion of Municipal Securities 


Rule 10f-3(a) would be amended, in part, to permit the 
purchase of municipal securities, as defined in 
section 3(a)(29) of the Securities Exchange Act of 





12Section 3(a)(2) of the Securities Act of 1933 [15 
U.S.C. 77c(a)(2)]. 


134 new issue of municipal securities will usually 
consist of several series of bonds of the same issuer 
with differing yields, maturities and interest rates. 


Typically, a fund will purchase directly from a 
municipal securities dealer, who in turn purchases 
from the syndicate for each series in the issue, less 
whatever concession is available through the member 
or dealer. Such prices and concessions are deter- 
mined by the syndicate members (or the syndicate 
manager). Thus, unlike a typical corporate securities 
underwriting, different purchasers may pay different 
prices for identical municipal securities. 





1934,14 in addition to securities registered under the 
Securities Act of 1933, provided that certain revised 
conditions are met. To a large extent, this revision 
represents a codification of the conditions, which are 
similar to those contained in rule 10f-3 for the 
purchase of corporate securities, developed by the 
Commission in granting an exemptive order pursuant 
to an application filed by a municipal bond fund.15 To 
date, five additional orders have been issued by the 
Division pursuant to delegated authority. In four 
instances, as in the initial application, section 10(f) 
was applicable because the persons participating in 
the underwriting syndicates from which the funds 
hoped to purchase municipal securities were affiliated 
persons of the funds’ investment advisers.16 Section 
10(f) also applied because a director of the fund was 





14Section 3(a)(29) of the Securities Exchange Act of 
1934 [15 U.S.C. 78c(a)(29)] defines the term 
“municipal securities” to mean: 


securities which are direct obligations of, 
or obligations guaranteed as to principal or 
interest by, a State or any political subdi- 
vision thereof, or any municipal corporate 
instrumentality thereof, or any municipal 
corporate instrumentality of one or more 
States, or any security which is an 
industrial development bond (as defined in 
sej tion 103(c)(2) of the Internal Revenue 
Code of 1954) the interest of which is 
excludable from gross income under 
section 103(a)(1) of such Code if, by reason 
of the application of paragraph (4) or (6) of 
section 103(c) of such Code (determined as 
if paragraphs 4(A), (5)-and (7) were not 
included in such section 103(c)), paragraph 
(1) of such section 103(c) does not apply to 
such security. 


1SMerrill Lynch Municipal Bond Fund, Inc., \nvest- 
ment Company Act Release No. 9870 (July 27, 1977), 
12 SEC Docket 1406. 


16shepmeyers Investment Company, Investment 
Company Act Release No. 10425 (Oct. 4, 1978), 15 
SEC Docket 1234; American Medical Association Tax 
Exempt Income Fund, Inc., Investment Company Act 
Release No. 10156 (March 14, 1978) 14 SEC Docket 
489; Nuveen Municipal Bond Fund, lnc., Investment 
Company Act Release No. 10063 (Dec. 15, 1977), 13 
SEC Docket 1157; Pennsylvania Tax Free Income 
Trust, Investment Company Act Release No. 9871 
‘(July 28, 1977), 12 SEC Docket 1407. 


an employee, and hence an affiliated person, of a 
municipal underwriter. 


Rule 10f-3(f) also presently provides that a purchase 
from a syndicate manager shall not be deemed to be a 
purchase from a specific underwriter so long as that 
underwriter does not benefit directly or indirectly from 
the transaction. Generally, in firm commitment 
corporate underwritings a particular syndicate 
member does not share liability for particular unsold 
securities with other syndicate members. Because 
many underwritings of municipal securities provide 
for joint liability, i.e., in an undivided account 
respecting the securities which are unsold, a 
syndicate member which was an affiliate of the invest- 
ment company could be deemed an indirect bene- 
ficiary of a purchase by the investment company. It 
appears, however, that such indirect benefits to an 
affiliate who was a syndicate member are de minimus 
in the case of municipal securities transactions. 
Thus, an alternative provision relating to municipal 
securities would be added to existing subsection (f). 
This provision, which prohibits purchases from 
syndicate managers designated as group sales (or 
otherwise allocated to the account of the persons 
designated in subsection (f) as persons from whom 
purchases cannot be made), would sufficiently protect 
the interests of investors. 


B. Enhanced Role of Directors 
1. Permissible Underwriting Commission 


Subsection (b) of rule 10f-3 presently provides that the 
gross commission, spread or profit to the principai 
underwriters not exceed certain fixed percentages of 
the public offering price, depending upon the type of 





17 Bullock Tax Free Shares, Inc., Investment Company 
Act Release No. 10381 (Aug. 29, 1978), 15 SEC Docket 
886. Orders issued prior to Bullock provided only that 
purchases otherwise precluded by section 17 of the 
Act be prohibited. The Bullock order also prohibited 
any purchase by the municipal bond fund from the 
underwriting firm which employed the fund’s director. 
Subsection (f) of rule 10f-3 does not refer to section 
17 of the Act; but it prohibits a purchase directly or 
indirectly from an. officer, director, member of an 
advisory board, investment adviser or employee of the 
investment company or from a person of which any of 
the aforementioned persons is an affiliated person. It 
appears that the existing provision of rule 10f-3(f) is 
consistent with the purposes and policies of section 
10(f), and that it should be applied additionally to 
purchases of municipal securities. 
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security acquired (e.g., common or preferred). 18 The 
orders under which municipal bond funds are per- 
mitted to purchase municipal securities require that 
the gross commission, spread or profit to the 
principal underwriters not exceed 2.5 percent of the 
principal amount of the issue. Such fixed percentages 
essentially have provided a “safe harbor” within which 
an investment company may purchase municipal 
securities. Provided that appropriate safeguards exist, 
the Commission believes that the directors, 
particularly the disinterested directors, '9 of an invest- 
ment company, rather than the Commission, should 
be allowed to determine in the first instance the 
propriety of the gross commission, spread or profit to 
be received by the underwriters for a particular issue. 
In this context, the necessary investor protections 
appear to be provided by the other substantive con- 





18The percentages established in rule 10f-3 were 
derived from the commissions or spreads which 
appeared in applications for which the Commission 
had granted orders pursuant to section 10(f) prior to 
adoption of rule 10f-3. See Investment Company Act 
Release No. 2797, supra, n.2. 


19The term “disinterested director” is commonly used 
as a reference to a director who is not deemed to be 
an interested person of the investment company, as 
defined in Section 2(a)(19) of the Act [15 U.S.C. 
80a-2(a)(19)]. 


The Commission recognizes that in many transactions 
interested directors of the investment company may 
be as competent to review its terms as disinterested 
directors. Therefore, it should not be inferred that the 
particular role of disinterested directors in the pro- 
posed rule suggests that all other directors 
necessarily would be deemed to have a financial or 
other interest in specific purchases by the investment 
company. For example, an interested persons of the 
investment company may not be an interested person 
of the investment adviser whose affiliated person is a 
member of the underwriting syndicate. However, a 
factual examination of directors’ interests in particular 
transactions has the disadvantage of creating an ad 
hoc class of directors for each such transaction. In 
contrast, emphasizing the existence of disinterested 
directors has the advantage of involving a readily 
determinable class of directors which would be in 
harmony with other functions accorded to dis- 
interested directors under the Act. See section 15(c) 
of the Act [15 U.S.C. 80a-15(c)]. In any event, it 
should be noted that, under the proposed rule, all 
directors of an investment company have enhanced 
responsibilities regarding such purchases. 
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ditions in the revised proposed rule, and by the 
directorial review process required by new subsection 
(h) of the rule. Rule 10f-3(b), therefore, would be 
revised to require that the commission, spread or 
profit to be received by such persons in connection 
with the issuance of the type of securities is reason- 
able and fair compared to the commission, spread or 
profit to be received by other persons in connection 
with the underwritings of comparable securities pur- 
chased during that period of time. That determination 
should be made by the directors in the form of guide- 
lines establishing procedures under which purchases 
may be made for the investment company. Such 
guidelines may or may not result in underwriting 
commissions, spreads or profits lower than the 
present “ceiling” rates fixed by rule 10f-3 and the 
existing municipal bond fund exemptive orders; but, 
in any event, the existence of guidelines should allow 
investment companies to determine, without any 
artificial impediments attributable to the present fixed 
“ceiling” rates, whether to purchase particular 
securities in the secondary market or through an 
underwriting syndicate with an eye solely to obtaining 
best price and execution for each transaction. 


2. Quality of Securities Purchased 


Subsection (c) of rule 10f-3 now requires that the 
issuer of the securities to be purchased have been in 
continuous operation for not less than three years, 
including the operations of any precedessors. As a 
condition to purchasing municipal securities during 
the underwriting period, the Commission in its orders 
under section 10(f) has required that, on the date of 
purchase, the issue have an investment grade rating 
from Standard & Poor’s Corporation or Moody’s 
Investors Service, Inc.; provided, however, that if the 
issuer of the securities, or the entity supplying the 
revenues from which the issue is to be paid, was in 
continuous operation for less than three years, 
including the operation of any predecessor, the issue 
would be required to have received a rating of “A” or 
better from such rating services. 0 The purposes of 





20To describe the minimum acceptable quality of 
certain securities to be purchased, rule 10f-3 would be 
modified in a manner to express the restriction on 
quality similar to that employed in rule 15c3- 
1(c)(2)(vi)(f) under the Securities Exchange Act of 
1934 [17 CFR § 240.15c3-1(c)(2)(vi)(F)], which refers 
to “the four highest rating categories ...of the 
nationally recognized statistical rating organizations.” 
However, with respect to municipal securities the rule 
would refer to the three highest rating categories, 


codifying the standards incorporated in the exemptive 
orders. 





these restrictions are to prevent the purchase of less 
seasoned securities, and to eliminate any possibility 
that the affiliated underwriter may “unload” otherwise 
unmarketable securities on the investment company. 
The Commission believes that such a condition, 
supplemented as described herein in the case of 
municipal securities, should be retained. 


3. Quantity of Securities Purchased 


Subsections (d) and (e) of rule 10f-3 presently limit 
the quantity of securities that can be purchased in 
terms of a percentage of the offering being made and 
of the total assets of the investment company. The 
Commission believes that some limitations are 
reasonable and necessary for the protection of 
investors to minimize the opportunity for an affiliated 
person’s placing otherwise unmarketable securities 
with an investment company. However, the 
percentages presently set forth in rule 10f-3 were 
established when the rule was originally adopted in 
1958, and have not been re-examined thereafter. 
Accordingly, the Commission specifically requests 
comment regarding the continuing propriety of 
requiring such fixed percentage limitations and, 
assuming such propriety, whether the particular 
limitations now in effect are still appropriate. 1 In this 
regard, the Commission also specifically requests 
comment on whether a requirement that the invest- 
ment company purchase no more than an amount 
consistent with its particular investment policies and 
restrictions, e.g., a self-imposed investment restric- 
tion to purchase no more than 5 percent of a particular 
issuer, would satisfy the standards of section 10(f) of 
the Act. 


4. Approval of Purchase Program by Investment 
Company Directors 


Subsection (g) of rule 10f-3 presently provides that 
each proposed acquisition of securities under the 
Rule must be authorized by the board of directors of 
the investment company. That authorization must 
state that the various conditions of rule 10f-3 were 
met and were supported by a resolution of a majority 
of specified directors of the investment company. The 
language contained in this provision may be some- 
what ambiguous and may have created some inter- 
pretive problems. Moreover, the procedure that it 
seems to require appears unduly cumbersome to 
execute. Although present subsection (g) of rule 10f-3 





21For purposes of subsection (d) of rule 10f-3, a 
single offering of municipal securities would not be 
, deemed to be separate classes of securities solely by 
' virtue of differing maturity dates. 


requires that a majority of certain unaffiliated 
directors approve each purchase some boards of 
directors may have believed that they must satisfy 
themselves only that the technical conditions of sub- 
sections (a) through (f) of the rule have been met.22 in 
addition, it appears that it is often difficult to obtain 
the collective approval of these directors prior to the 
breakup of the syndicate. As a result, investment 
companies may be foregoing purchases of corporate 
and municipal securities in the underwriting market 
and purchasing in the secondary market at a higher 
cost to their shareholders. 


The Commission proposes that rule 10f-3 be revised 
to require a more substantive review by investment 
company directors, particularly disinterested direc- 
tors, of the program under which an investment 
company proposes to implement such purchases in 
the primary market. The board should establish guide- 
lines for such transactions under which purchases will 
be made for the investment company, including the 
manner of compliance with the conditions of rule 
10f-3 and the criteria concerning the commissions, 
spreads or profits which would be acceptable 
considering the class of securities to be purchased. 
The Commission believes that the proposed revision 
of rule 10f-3 would result in a more responsive rule, 
enabling investment companies to purchase freely in 
the underwriting market where appropriate while, at 
the same time, successfully preventing the abuses to 
which section 10(f) was directed. 


In determining specific procedures to be included in 
the guidelines the board of directors should be fully 
informed of the nature of the transactions which 
would be effected for the investment company under 
the rule. In this regard, the directors should be aware 
generally of the nature of any affiliation which the 
investment company (or any of its officers, directors, 
employees or adviser) may have with underwriters and 
any role such affiliated person would play in mounting 
the underwriting of a particular issue (including any 





22Rule 10f-3 presently does not refer to disinterested 
directors, because that concept was not incorporated 
into the Act until twelve years after that rule’s promul- 
gation. See Act of Dec. 14, 1970, Sec. 2(a)(3), 84 Stat. 
1413. 
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compensation which may be received as a result of 
that effort).23 If the directors, including a majority of 
the disinterested directors, of the investment 
company approve the implementation of the purchase 
program and in so doing are fully cognizant of the role 
which may be played by certain affiliated persons ina 
given underwriting, advance approval of each 
proposed purchase would be unnecessary. Purchases 
made under the program should be reviewed 
periodically, at least quarterly, by the board at their 
regular meetings, and the continuing propriety of the 
guidelines should be reviewed at least annually. 


5. Reporting Requirements 


The foregoing proposed revisions would liberalize 
considerably the conditions of present rule 10f-3. If 
the board’s authority were not properly exercised and 
a violation were to occur (e.g., the investment 
company were to purchase an inferior security at an 
incorrect price outside the guidelines which have been 
established), an adequate reporting system would be 
necessary to allow the Commission to monitor 
developments under the revised rule and to consider 
whether to take enforcement action in appropriate 
cases. Subsection (h) of rule 10f-3 currently requires 
that a statement indicating compliance with the con- 
ditiions of the rule be filed with the Commission 
within 30 days of any purchase of corporate 
securities. The Commission proposes instead that 
investment companies which purchase securities pur- 
suant to guidelines properly adopted by the board of 
directors disclose these transactions in their form 
N-1Q [17 CFR § 274.106]. Accordingly, the 
Commission proposes that Form N-1Q be amended to 
require that any acquisition pursuant to rule 10f-3 be 
indicated therein. The investment company would be 
required also to keep a copy of the guidelines (and 
any modification thereto) and records of each 
purchase effected thereunder, setting forth the 


23F or example, a director of an investment company 
may be employed by a firm which from time-to-time 
participates in syndicates’ underwriting the issue of 
securities which would be appropriate investments for 
that investment company. In the event that the invest- 
ment company may wish to purchase from these 
syndicates, the board should be informed of that 
relationship when formulating the guidelines govern- 
ing such transactions. If the director intends to 
participate in any way in the underwriting firm’s 
decision to join a syndicate (e.g., in pricing the issue, 
setting its terms, marketing the issue, etc.), the 
nature of his role, and the extent to which he may be 
compensated therefor, should be disclosed to the 
directors of the investment company. 
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reasons for the purchase.24 Those records should 
include any materials made available to the board of 
directors regarding the affiliation problems discussed 
above and state from whom the purchase was made 
and the terms of the transaction. 


TEXT OF PROPOSED AMENDMENTS 


1. It is proposed to amend Part 270 of Chapter Il of 
Title 17 of the Code of Federal Regulations by revising 
§ 270.10f-3 as follows: 


§ 270.10f-3 Exemption of acquisition of securities 
during the existence of underwriting syndicate. 


Any purchase of securities by a registered investment 
company prohibited by section 10(f) of the act shall 
be exempt from the provisions of such section if the 
following conditions are met: 


(a) The securities to be purchased are (1) 
either (i) part of an issue registered under 
the Securities Act of 1933 [15 U.S.C. 77a et 
seq.] which is being offered to the public 
or (ii) municipal securities as defined in 
section 3(a)(29) of the Securities Exchange 
Act of 1934 [15 U.S.C. 78c(a)(29)], (2) 
purchased at not more than the public 
offering price prior to the end of the first 
full business day after the first date on 
which the registered issue is offered to the 
public, if not offered for subscription upon 
exercise of rights or, if so offered, pur- 
chased on or before the fourth day preced- 
ing the day on which the rights offering 
terminates, and (3) offered pursuant to an 
underwriting agreement under which the 
underwriters are committed to purchase all 
of the securities being offered, except 
those purchased by others pursuant to a 
rights offering, if the underwriters purchase 
any thereof; 





24These guidelines and records would be maintained 
and preserved by the investment company pursuant to 
section 31(a) of the Act [15 U.S.C. 80a-30(a)]. See, 
e.g., rule 30a-2 [17 CFR § 270.30a-2], records to be 
preserved by registered investment companies and 
certain other persons. These guidelines and records, 
of course, would be subject to the Commission’s 
examination under section 31(b) of the Act [15 U.S.C. 
80a-30(b)]. 





(b) The commission, spread or profit 
received or to be received by the principal 
underwriters is reasonable and fair 
compared to the commission, spread or 
profit received by other such persons in 
connection with the underwriting of similar 
securities being sold during a comparable 
period of time; 


(c) In respect to (1) any issue of 
securities other than municipal securities, 
the issuer of such securities to be pur- 
chased shall have been in continuous 
operation for not less than three years, 
including the operations of any predeces- 
sors, or (2) any issue of municipal securi- 
ties, (i) such issue shall have received an 
investment grade rating from at least one 
of the nationally recognized statistical 
rating organizations, or (ii) if the issuer of 
the municipal securities to be purchased, 
or the entity supplying the revenues from 
which the issue is to be paid, shall have 
been in continuous operation for less than 
three years, including the operation of any 
predecessors, the issue shall have received 
one of the three highest ratings from one 
such rating organization; 


(d) The amount of securities of any class 
of such issue to be purchased by the 
investment company, or by two or more 
investment companies having the same 
investment adviser, shall not exceed 3 
percent of the amount of the offering of 
such class; 


(e) The consideration to be paid by the 
investment company in purchasing the 
securities being offered shall not exceed 3 
percent of the total assets of such regis- 
tered investment company: Provided, That 
if such consideration shall exceed 
$1,000,000, it shall not exceed 1 percent of 
such company’s total assets; 


(f) Such investment company does not 
purchase the securities being offered 
directly or indirectly from an officer, 
director, member of an advisory board, 
investment adviser or employee of such 
investment company or from a person of 
which any such officer, director, member 
of an advisory board, investment adviser or 
employee is an affiliated person; Provided, 
That a purchase from a syndicate manager 
shall not be deemed to be a purchase from 
a specific underwriter (1) so long as that 


underwriter does not benefit directly or 
indirectly from the transaction, or (2) in 
respect to the purchase of municipal 
securities so long as such purchases are 
not designated as group sales or otherwise 
allocated to the account of persons from 
whom this paragraph prohibits the 
purchases; 


(g) All transactions effected pursuant to 
this rule shall be reported on the form N-1Q 
[17 CFR § 274.106] of the investment com- 
pany; 


(h) The board of directors, including a 
majority of the directors of the investment 
company who are not interested persons 
with respect thereto, (1) have adopted pro- 
cedures, pursuant to which such purchases 
may be effected for the company, which 
are reasonably designed to provide that all 
the conditions of this rule in paragraphs (a) 
through (g) have been complied with (2) 
review no less frequently than annually 
such procedures for their continuing 
appropriateness, and (3) determine no less 
frequently than quarterly that all purchases 
made during the preceding quarter were 
effected in compliance with such pro- 
cedures, and were consistent with the pur- 
poses of this section; and 


(i) The investment company (1) shall 
maintain and preserve permanently in an 
easily accessible place a written copy of 
the procedures (and any modification 
thereto) described in paragraph (h)(1) of 
this section and (2) shall maintain and 
preserve for a period not less than six years 
from the end of the fiscal year in which any 
transactions occurred, the first two years in 
an easily accessible place, a written record 
of each such transaction, setting forth from 
whom the securities were acquired, the 
identity of the underwriting syndicate’s 
members, the terms of the transaction, and 
the information or materials upon which 
the determination described in paragraph 
(h)(3) of this section was made. 


ll. It is proposed to amend Part 274 of Chapter II of 
Title 17 the Code of Federal Regulations by amending 
§ 274.106 as follows: 


§ 274.106 Form N-1Q, for quarterly report of regis- 
tered management investment company. 


[The text of the revision is as follows: 
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Item 1. Changes in Portfolio Securities 


* * * * * 


7. Any purchases of a security on margin, 
or acquisition or disposition of a security 
through exchange or otherwise than for 
cash, shall be indicated by footnote to the 
figures in column (3) or (4) stating the 
nature of the acquisition or disposition and 
the quantity. if other than that shown in the 
applicable column. Any acquisitions of a 
security pursuant to Rule 10f-3 [17 CFR § 
270.10f-3] shall be indicated by footnote to 
the figures in column (3). Any security 
held in margin accounts or subject to option 
at the end of the calendar quarter shall also 
be indicated by footnote to the figures in 
column (5), which shall include the quantity 
and, in the case of options, the option 
prices and the dates within which they may 
be exercised. ] 


* 


STATUTORY BASIS: Rule 10f-3, and the proposed 
revisions thereto, are promulgated pursuant to the 
provisions of section 10(f) [15 U.S.C. 80a-10(f)], 
section 31(a) [15 U.S.C. 80a-30(a)] and section 38 [15 
U.S.C. 80a-37] of the Act. The revision of form N-1Q 
is promulgated pursuant to section 30(b) [15 U.S.C. 
80a-29(b)] and section 38 of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10593/February 13, 1979 


In the Matter of 


THE PAUL REVERE VARIABLE ANNUITY INSUR- 
ANCE COMPANY 


and 
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THE PAUL REVERE VARIABLE ANNUITY CONTRACT 
ACCUMULATION FUND 

18 Chestnut Street 

Worcester, MA 01608 


(812-4406) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 27(c)(2) AND 26(a)(2)(C) OF THE ACT 


The Paul Revere Variable Annuity Insurance Company 
(“Paul Revere’), a stock insurance company organized 
under the laws of the State of Massachusetts, and The 
Paul Revere Variable Annuity Contract Accumulation 
Fund (“Accumulation Fund”), a separate account of 
Paul Revere registered under the Investment Company 
Act of 1940 (“Act”) as a diversified open-end invest- 
ment company (collectively “Applicants”), filed an 
application on December 13, 1978, for an order 
granting exemption pursuant to Section 6(c) of the 
Act from the provisions of Sections 27(c)(2) and 
26(a)(2)(C) of the Act to the extent necessary to 
permit the deduction of an administrative fee for the 
processing of certain variable annuity contract with- 
drawals. 


On January 17, 1979, the Commission issued a notice 
(Investment Company Act Release No. 10562) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 27(c)(2) and 26(a)(2)(C) to the extent 
necessary to permit the deduction of an administrative 
fee for the processing of certain variable annuity 


contract withdrawals be, and hereby is, 
effective forthwith. 


granted 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 











INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 667/February 13, 1979 


In the Matter of 


CRAWFORD & ASSOCIATES, INC. 
File No. 801-8023 


WILLIAM F. CRAWFORD, SR. 
Admin. Proc. File No. 3-5653 


ORDER INSTITUTING PROCEEDINGS AND FINDINGS 
AND ORDER IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public pro- 
ceedings be instituted with respect to Crawford & 
Associates, Inc. (“Registrant”), a registered invest- 
ment adviser, and William F. Crawford, Sr. (“Craw- 
ford’’), president, secretary and a director of 
Registrant, pursuant to Sections 203(e) and 203(f) of 
the Investment Advisers Act of 1940 to determine 
whether Registrant and Crawford have wilfully violated 
and wilfully aided and abetted violations of Section 
17(a) of the Securities Act of 1933 (‘‘Securities Act’’) 
and Section 10(b) of the Securities Exchange Act of 
1934 (“Exchange Act”) and Rule 10b-5 promulgated 
thereunder, in connection with the offer and sale of 
Registrant’s securities. 


Simultaneously with the institution of these pro- 
ceedings, Registrant and Crawford (the ‘“Respon- 
dents”) have submitted an offer of settlement. Under 
the terms of their offer, Respondents, solely for the 
purpose of settling and terminating the matter and 
without admitting or denying the allegations and 
findings contained herein, consent to the findings and 
order of the Commission imposing remedial sanctions 
set forth below. 


After due consideration of the offers of settlement and 
upon the recommendation of its staff, the 
Commission has determined that it is in the public 
interest to accept such offers and, accordingly, IT IS 
ORDERED that such proceedings be, and they hereby 
are, instituted. 


Findings 


On the basis of the order for proceedings as to 
Registrant and Crawford and their offers of settle- 


ment, the Commission makes the following findings: 


During the period from April 1973 to March 1975, the 
Respondents wilfully violated Section 17(a) of the 
Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 promulgated thereunder in the offer 
and sale of Registrant’s securities. As a part of the 
aforesaid conduct and activities, Registrant and Craw- 
ford made untrue statements of material facts and 
omitted to state material facts concerning, among 
other things: 


(1) 
(2) 


(3) the number and dates of future stock 
dividends; and 


the financial condition of Registrant; 


the amount of future stock splits; 


(4) the market value of Registrant’s stock. 


Remedial Sanctions 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of settle- 
ment. 


Accordingly, IT IS ORDERED that: 


(1). Crawford & Associates, Inc. is hereby 
censured, and 


(2) Crawford & Associates, Inc. is sus- 
pended for a period of six (6) months, 
effective as of the second Monday 
following the week in which the Commis- 
sion’s final Order in this matter is entered, 
from soliciting or obtaining any new 
business except for a) those accounts to be 
provided with the Monitored Management 
Services which consists of monitoring 
client’s mutual fund investments, making 
recommendations of changes in the client’s 
investment position and upon authorization 
by the client, implementing those recom- 
mendation and providing reports to the 
client which contain interpretations of 
market behavior; b) those accounts which 
are represented to Crawford & Associates, 
Inc. as being a qualified pension and profit 
sharing plan as defined by Section 401 of 
the United States Internal Revenue Code, 
but not including those accounts which are 
Individual Retirement Plans (IRA ac- 
counts); and c) those accounts which are 
represented to Crawford & Associates, Inc. 
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as being a tax exempt organization as 
defined by Section 501 of the United States 
Internal Revenue Code. 


(3) William F. Crawford, Sr. is barred 
from any association with a broker-dealer, 
effective as of the second Monday 
following the week after the entry date of 
the final Order in this matter, provided that 
after a period of two years he may reapply 
to become associated with a broker-dealer. 


(4) The activities of William F. Crawford, 
Sr. as an associated person of an invest- 
ment adviser are suspended for a period of 
six (6) months effective as of the second 
Monday following the week in which the 
Commission’s final Order in this matter is 
entered except for that activity which Craw- 
ford & Associates will be permitted to 
conduct as noted above in (2). 


(5) Crawford & Associates, Inc. and 
William F. Crawford, Sr. comply with their 
undertakings that: 


(a) William F. Crawford, Sr. not 
engage, either directly or in- 
directly, in the sale and/or offer 
to sell of the securities of Craw- 
ford and Associates, Inc. without 
first notifying the staff. 


(b) Crawford & Associates, Inc. 
and William F. Crawford, Sr. mail 
a copy of the Order Imposing 
Remedial Sanctions to all share- 
holders of Crawford & Associ- 
ates, Inc. who purchased shares 
of the corporation during the 
period from April 1973 to March 
1975. 


By the Commission. 


George A. Fitzsimmons 


Secretary 
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LITIGATION 





Litigation Release No. 8668/February 13, 1979 


U.S. v. CRAIG W. MCLACHLAN (USDC, UTAH, 
Criminal Action No. CR-78-00129) 


Ronald L. Rencher, United States Attorney for the 
District of Utah, and Robert H. Davenport, 
Administrator of the Denver Regional Office of the 
Commission, jointly announced that on January 26, 
1979, Craig W. McLachlan entered a plea of guilty to 
two counts of a 23-count indictment returned against 
him by a federal grand jury in Salt Lake City, Utah, on 
February 13, 1978. The counts, in substance, charged 
McLachlan with criminal violations of the antifraud 
provisions of the Securities Act of 1933, as amended, 
in the sale of common stock of Continental Gold & 
Silver Corporation, a Utah corporation. 


The sentencing of McLachlan was set on the Court 
calendar for February 28, 1979. 





Litigation Release No. 8669/February 13, 1979 


U.S. v. MICHAEL WILLIAM STRAND (U.S.D.C., 
DISTRICT OF UTAH, CR-78-91) 


Ronald Rencher, U.S. Attorney for the District of 
Utah, and Robert H. Davenport, Administrator of the 
Denver Regional Office of the Securities and 
Exchange Commission, today announced that Michael 
William Strand, Salt Lake City, Utah, was sentenced 
on January 23, 1979 by Judge H. Vearle Payne. On 
October 14, 1978 a federal jury in Salt Lake City found 
Strand guilty of one count of subscribing a false tax 
return and one count of fraud in the sale of securities. 
For subscribing a false tax return the court sentenced 
Strand to be imprisoned for three years; and for fraud 
in the sale of securities of Epoch Corporation, the 
court sentenced Strand to be imprisoned for five 
years. The Court then suspended all but six months of 
each sentence and Strand was placed on probation for 
the balance of these sentences. Strand is to serve the 
six months in a jail-type facility as designated by the 
Bureau of Prisons. The sentences for each count shall 
run concurrently. 





For further information see Litigation Release Nos. 
8489 and 8581. 





Litigation Release No. 8670/February 13, 1979 


SEC v. CHICAGO HELICOPTER INDUSTRIES, INC. et 
al. (UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS, CIVIL ACTION 
NO. 79C 469) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on February 7, 1979, the 
Commission filed a Complaint in United States 
District Court for the Northern District of Illinois, 
Eastern Division, seeking to enjoin Chicago 
Helicopter Industries, Inc. (“‘CHI’’), Mercantile 
National Bank of Chicago (“Mercantile”), Wallace E. 
Carroll (“Carroll”), a director of Mercantile and former 
director of CHI, and John S. Gleason, Jr. (“Gleason”), 
former Chairman of the Boards of Directors of CHI 
and Mercantile, from violations of the periodic 
reporting, proxy solicitation and antifraud provisions 
of the Federal securities laws; John K. Tull (“Tull”), 
former president and director of Mercantile, from vio- 
lations of the periodic reporting and antifraud pro- 
visions of the Federal securities laws; Peter R. Harvey 
(“Harvey”), a director of Mercantile, from violations of 
the antifraud provisions of the Federal securities laws; 
Robert S. Angstadt (‘“Angstadt”), former president 
and director of CHI and former director of Mercantile, 
Melvan M. Jacobs (“Jacobs”), counsel to Carroll, and 
William J. Reidy (“Reidy”), president, treasurer and 
director of CHI, from violations of the periodic 
reporting and proxy solicitation provisions of the 
Federal Securities laws; and John C. Brogan 
(“Brogan”), director of Mercantile, and Paul E. 
Flaherty (“Flaherty”), former director of Mercantile, 
from violations of the periodic reporting provisions of 
the Federal securities laws. On that day, the Court 
entered Judgments enjoining CHI, Mercantile, 
Angstadt, Brogan, Carroll, Flaherty, Gleason, Jacobs, 
Reidy and Tull from the foregoing violations. These 
defendants consented to the entry of injunctions 
without admitting or denying the allegations of the 
Commission’s Complaint, which was filed simul- 
taneously with the entry of the Judgments. 


The Commission’s Complaint alleges in substance, 
among other things, that: 


From approximately 1971 to August 18, 1978, a 
wholly-owned subsidiary of CH! owned approximately 
80% of Mercantile’s common stock. During this 
period, a description of Mercantile’s operations and 
its financial statements were included in CHI’s annual 
reports filed with the Commission. 


Mercantile, as a national bank, could not, except 
under certain limited conditions not relevant to this 
Complaint, extend loans (a) to its executive officers, 
including Gleason and Tull, (b) to an affiliate, 
including CHI, and (c) to a single borrower in excess 
of 10% of its capital stock and surplus. Certain 
officers and directors of CHI and Mercantile and 
certain other individuals and privately held corpora- 
tions obtained loans from Mercantile in order to 
circumvent these restrictions and to conceal the true 
nature of the transactions from the national bank 
examiners and the shareholders of CHI and 
Mercantile, as alleged in the Complaint as follows: 


From October 28, 1974 to December 24, 
1975, Gleason, directly or indirectly, 
received approximately $1,177,862 from 
$1,227,862 in loans extended by Mercantile 
to three of Gleason’s associates, a corpora- 
tion controlled by Gleason and two 
corporations controlled by another of his 
associates. Of that amount, approximately 
$871,682 constituted unsecured loans. 


From June 1973 to August 13, 1975, 
Gleason, with Carroll’s knowledge, re- 
ceived approximately $1,137,255 from 
$1,240,000 in unsecured loans extended by 
Mercantile to an associate of Carroll and 
‘ several privately held corporations con- 
trolled by Carroll. By at least November 
1975, Jacobs knew or had reason to know 
that one of the privately held corporations 
controlled by Carroll had obtained a 
$400,000 loan from Mercantile in order to 
lend the proceeds to Gleason. 


From October 8, 1975 to November 13, 
1975, Gleason received approximately 
$105,000 from unsecured loans Mercantile 
extended in that amount to Harvey. 
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From January 24, 1975 to January 27, 1975, 
Brogan, Gleason, Tull and two other 
individuals received $1,800,000 from. se- 
cured loans Mercantile extended in that 
amount to three corporations which were 
organized for the purpose of borrowing this 
money. 


From October 24, 1972 to December 11, 
1974, CHI, with Carroll and Gleason’s 
knowledge, received $515,000 from loans 
Mercantile extended in that amount to 
Carroll and a privately held corporation 
controlled by Carroll. 


On September 22, 1975, CHI, with Carroll 
and Gleason’s knowledge, received $70,000 
from a $72,000 unsecured loan extended by 
Mercantile to Jacobs. 


From March 30, 1971 to November 5, 1975, 
CHI, with Angstadt and Gleason’s know- 
ledge, received $86,000 from unsecured 
loans Mercantile extended in that amount 
to Angstadt and two of Angstadt’s 
associates. 


From April 9, 1973 to August 7, 1974, CHI, 
with Gleason and Reidy’s knowledge, 
received $28,800 from unsecured loans 
Mercantile extended in that amount to 
Reidy. 


From January 24, 1975 to at least July 
1977, Mercantile continuously exceeded its 
legal lending limit, at times by amounts in 
excess of $724,000, with respect to loans it 
extended to a privately held corporation 
and its subsidiaries, all controlled by 
Carroll. Carroll and Gleason knew or had 
reason to know that Mercantile had 
exceeded its legal lending limit with 
respect to certain of these loans. 


From October 24, 1974 to August 1977, 
Mercantile continuously exceeded its legal 
lending limit, at times by amounts in 
excess of $1,877,800, with respect to loans 


received by Carroll. Carroll and Gleason 
knew or had reason to know that Mercantiie 
had exceeded its legal lending limit with 
respect to certain of these loans. 


From October 28, 1974 to July 1977, 
Mercantile continuously exceeded its legal 
lending limit, at times by amounts in 
excess Of $390,000, with respect to loans it 
extended to Jacobs and three privately held 
corporations controlled by Carroll, the pro- 
ceeds of which were used in connection 
with the acquisition of 144,700 shares of 
CHI common stock by Carroll, Gleason and 
Jacobs. Carroll and Gleason knew or had 
reason to know that Mercantile had 
exceeded its legal lending limit with 
respect to certain of these loans. By at 
least October 1974, Jacobs knew or had 
reason to know that Mercantile had pro- 
vided substantially all of the money for the 
acquisition of the 144,700 shares of CHI 
common stock. 


From January 27, 1975 to July 25, 1975, 
Mercantile continuously exceeded its legal 
lending limit, at times by amounts in 
excess of $923,000, with respect to loans it 
extended to three corporations, the 
proceeds of which were used by Brogan, 
Gleason, Tull and two other individuals to 
form a limited partnership to invest in silver 
futures. Brogan, Gleason and Tull knew or 
had reason to know that Mercantile had 
exceeded its legal lending limit with 
respect to these loans. 


From April 12, 1972 to at least March 1977, 
Mercantile continuously exceeded its legal 
lending limit, at times by amounts in 
excess of $2,900,000, with respect to loans 
it extended to an associate of Gleason and 
several privately held corporations con- 
trolled by the associate, the proceeds of 
which were, directly or indirectly, received 
by the associate. Gleason knew or had 
reason to know that Mercantile had 
exceeded its legal lending limit with 
respect to certain of these loans. 


Mercantile’s records did not reflect the actual pur- 
poses of the loans described above. CHI’s records did 
not indicate that the funds loaned to it were originally, 
obtained from Mercantile for that purpose. Angstadt, 


it extended to Carroll and privately held 
corporations controlled by Carroll, the pro- 
ceeds of which were directly or indirectly 
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Brogan, Carroll, Gleason, Jacobs, Harvey, Reidy and 
Tull knew or had reason to know that CHI and 
Mercantile’s records did not reflect the actual purpose 
of those loans described above which they engaged in 
or had knowledge of. 


The Commission’s Complaint also alleges that the 
course of conduct described above possibly consti- 
tutes violations of the National banking laws. 


The Commission’s Complaint further alleges in 
substance that: 


From September 14, 1976 to March 10, 1978, 
Mercantile wroteoff as uncollectable approximately 
$5,574,086 in principal and interest on loans to 24 
borrowers and a $300,000 subordinated capital note 
purchased from another bank. At the time these and 
certain other loans were made, Mercantile, with 
Gleason’s knowledge, was engaging in certain unsafe 
and unsound lending practices, including among 
other things: 


The renewal and extension of new loans 
without obtaining current, complete and 
accurate credit information; 


The failure to adopt a written loan policy 
prior to December 15, 1975; 


The extension of new loans aggregating 
$900,000 after December 15, 1975 without 
complying with its newly adopted loan 
policy. Mercantile ultimately wrote-off as 
uncollectable approximately $576,982 of 
the $900,000 in loans; 


The failure to obtain or properly protect 
collateral in connection with the extension 
of secured loans. Mercantile ultimately 
wrote-off as uncollectable at least 
$1,970,000 in loans, the collateral for which 
was either never received or not properly 
protected; 


The renewal of loans and extensions of 
additional loans to borrowers who owed 
Mercantile past due interest on outstanding 
loans. Of the approximately $5,574,086 


written-off by Mercantile as uncollectable, 
approximately $3,000,000 is attributable to 
loans to borrowers who had a history of not 
paying or of being consistently late in 
making their interest payments; and 


The excessive concentration of Mercantile’s 
loan portfolio in five separate groups of 
borrowers. Of the approximately $5,574,086 
in lonas written-off by Mercantile as uncol- 
lectable, approximately $4,408,974 is 
attributable to loans to certain of these 
borrowers. 


By at least December 1975, Flaherty and Tull knew or 
had reason to know that Mercantile was engaging in 
certain of the foregoing unsafe and unsound lending 
practices. 


Mercantile materially overstated its earnings and 
assets for the year ended December 31, 1975 in that 
its reserve for possible loan losses was inadequate. 
Gleason knew or had reason to know and Tull should 
have known that Mercantile’s reserve for possible loan 
losses was inadequate for the year ended December 
31, 1975. 


Moreover, the Commission’s Complaint alleges that 
during the period 1973 to the present, CHI, with 
Mercantile, Angstadt, Brogan, Carroll, Flaherty, 
Gleason, Jacobs, Reidy and Tull’s direct or indirect 
participation, filed with the Commission annual and 
periodic reports, and CHI, with Mercantile, Angstadt, 
Carroll, Gleason, Jacobs, Reidy and Tull’s direct or 
indirect participation, disseminated to shareholders 
and filed with the Commission proxy solicitation 
materials, which contain untrue statements of 
material facts concerning certain of the improper 
loans, the unsafe and unsound lending practices and 
the inadequate reserve for possible loan losses 
discussed above. 


CHI was also ordered to amend its filings with the 
Commission to reflect the allegations in the 
Complaint. 
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Litigation Release No. 8671/February 15, 1979 


SEC v. NESCO MINING CORPORATION, ET AL. CIVIL 
ACTION NO. C79-31 (U.S.D.C., E.D. Wa.) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission, 
announced that on February 9, 1979 a complaint was 
filed in the United States District Court for the Eastern 
District of Washington, at Spokane, Washington, 
seeking injunctive relief against defendants Nesco 
Mining Corporation, a Washington corporation whose 
office is in Spokane; Bruce R. McNett, president of 
Nesco; and Milan R. Ayers of Shelby, Montanta, and 
Thornton G. Dewey of Valier, Montana, individually 
and as a partnership doing business as Milan R. Ayers 
Oil & Gas Company. 


The complaint alleges that defendants violated 
Section 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder by disseminating false and 
misleading publicity concerning Nesco. 


The complaint alleges, among other things, repeated 
public announcements by defendants that Nesco has 
a two percent working interest in oil and gas 
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production from over 80,000 acres in Toole and 
Pondera Counties, Montana under lease to the Ayers/ « 
Dewey partnership, when in fact Nesco has only an | 
agreement with the partnership to receive such 
working interest on completion of a joint program to 
test Nesco’s uranium claims, this testing program is 
only 25 percent complete, and no assignment of 
working interest has been made. 


The complaint alleges that the false and misleading 
publicity caused 1978 trading volume in Nesco 
common stock on the Spokane Stock Exchange to 
exceed 3,000,000 shares and $500,000, compared with 
1977 volume of 602,000 shares and $45,000, and 
caused the price of the stock (having a December 31, 
1977 book value of 1-1/3 cents per share) to rise from 
aobut six cents per share in January 1978 to about 50 
cents per share in October 1978. 


The complaint seeks an injunction (1) restraining 
defendants from further dissemination of false and 
misleading publicity and (2) requiring defendants to 
make a public announcement correcting the previous 
publicity. 
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